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so 魚r, we have observed one institution ) s en貿)rCement of EC connPetition la｢w :

the European Commission ･ The discussion of controversial mergers in Chap 一

ters 1 and 8 provided strong indications that the institutional makeup of the

Commission plays a determining role in the 塩nal outcome . To some , this is

eWidenCe of the way EC competition law is corruPted to serve inegitimate amls ,

while to others , the deliberative process of decisio骨making is iusti臼ed by the
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way competition law is embedded within the EC Treaty and should be used to

Serve the Wider aims of the Community, not mere1y to preserve Consumer

we1fare ‐ VVhi1e the po1itica1 asp ect of competition decisions came under severe

scrutiny in the l 99os , in particular by German scholars and practitionersJ
deve1opments since that time within DG Competition ( that segment of the

Commiss ion that carries out the operational asp ect of law en知rcement ) have

brought some changes to the nature of competition law en貿)rcement . These

include increased economic sophistication and growing attent1on to new

theories of anticompet1t1ve e宣当ects ‐ These trends were caused by DG

C0mpetition interacting W1th US antitrust en魚rcers , and by the increased

number of economists worlding in DG Compet1t1on, culIninating in the crea‐

tion of the post of Chief Competition Economist in 2003 . 2
The growth of economic analysis and expertise is analogous to that which

occurred in the United State s in the early 1 960s , where increas ing numbers of
economists in the DOJ and FTC a鈷ected the direction of antitrust law,

魚cilitating the success of the Chicago Schoo1 views in the 1 970s . 3 However ,
the increased reliance on economic theorie s by DG C0mpetition is unlikely to

have the same radical e鈷ects that a similar process had in the United States .

This is because the Commission, not DG Compet1t1on, has the last word in

controversial cases , and it has not embraced the economics ‐ oriented approach

of DG C0mpet1t1on, while Us antitrust agencies have greater policy and

operational independence . Thus , as we observed in chapters 2 to 4 , while DG
Competition is c1ear1y committed to a (more economics based approac日 , this
has not led to the complete exclusion of public policy considerations in

comLpet1t1on cases .

If one accepts the premise hinted at in the above paragraphs , that the
compos1t1on of institutions en魚rcing the rules can shape the law, the upshot
must be that if the institution in charge of compet1tlon en魚rcement is altered

radically, the substantive interpretation and application of competition law
叺在1l be al曲ected . In this chapter we examine this claim by considering the

potential impact of Regulation 1 /2003 , the so ‐ caned A4odernisation
Regu1ation, on competition law･4 This Regulation makes three signij目cant
changes to the en食)rcement of Article 8 1 . 5 The 且rst ls that Article 8 1 ( 3 ) is

1 For a concise review of the German Cr1tlc1sms , see 応札 Dreher くDO VVe Need a EuroPean

ComPetition Agency? ) in G . Wilson and R. Rogowsld ( eds . ) ℃勿放れg偽 わ E“花や“" L8"!
S虎o顔待た“r A"gbGg筋のれ E$“' (London : B1ackstone Pres s , 1 996 ) PP . 95一 1 0 1 .

2 see ch . 3 .

3 s ee generally M . A. Eisner A破か“5拗れ“ #を T“““疵 可Eco拗れずcs ( Chape1 Hiu : Univers i拶 of
North Carolina Pres s , 1 99 1 ) .

4 Regulation l /2003 on the Imple1工lentation of the Rules on Competition laid down in Articles 8 1
and 82 of the Treaty [ 2 003 ] OJ L 1 / 1 . This is based on EC Commiss ion W揖を P鑑光｢ oれ
Moをテ"5錺ゎ" ヴ仂g R“Zg“翔覊eれ“t!"g A骸““#視拗畝 倦2ノ ヴ物e EC Tre““ ( 2 8 April 1 9 99 )
COM( 99 ) 1 0 1 鑪n組 (hereina箕er White Paper on Modernisation) .

5 0nly the second of these changeS ag当ects Artic1e 8 2 , and there are no e鈷ects on the app1ication of
the ECト4R even if the VVhite Paper on ハイ[odernisation had Suggested that the scop e of the ECA4R
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deemed to have direct e負コect, and s。 Can be app1ied by nationa1 institut1ons
(namely compet1t1on authorities and courts ) . 6 The Second is t。 (Eur。peanise )
competition law by requiring that Nat1onaI Competition Authorities apply EC
competition 1aw When reviewing busines s activitie s that a釜ect trade between
NIember states . 7 This means that をom 1 A4ay 2004 , When Regulation l /2003
came into 魚rce, the Communi呼 moved をom having one competition authop
ity (DG Competition ) to twentテsix (DG Compet1t1on plus an Nationa1
Competition Authorities ) . The third change is that the system of “× “" re
noti巨Cation and exemption is abolished 趙rms cannot noti行 agreements t。
the Commission or to Nationa1 Competition Authorities to obtain an indi -
vidual exemption) . 8 It means that parties bear the burden of determining on
their own Whether the conduct they are planning complies With EC competi ‐
tion law, and risk 員nes if their asses sment of their measures ) competitive
impact is Wrong. Taken together, this means that en食) rcement of competition
law changes 1n two Ways : the identity of the enforcer (EC Commission , or
Nationa1 Competition Authoritl es , or national courts ) and the nature 。f
enforcement ( “× Posr en魚rcement by the competition authorities , and claims
魚r damages by parties injured by anticompetitive behaviour) .
The background to Regulation 1 /2003 is sketched in section 2 . The

Regulation is o貴en presented as a revolutionary and Welcome change . 9 A
s1ight1y dif三茸erent view is taken here ‐ In section 2 ‐ 1 we note that the
Co]mmiss1on had been attempting to change its en食)rcement procedures
since the early days of comPetition law en食)rcement, and so the Regulation is
merely the 臼nal and decis ive steP towards a difま究erent policy model をom that
wrhich had been put in place in l 962 ‐ In section 2 . 2 We note that even be食)re
Regulation l /2003 there had been a trend almlong the 人メI e1エーb er States to redra箕
national competition laws in Ways that mimic the EC rules . This development
help s to explain wrhy N1ember States accepted Regulation l /2003 : most had
already anticipated the primacy 。f Community competition law in their
nationaふ1 laws ･ 1 0 In section 23 we consider in more detail the key features of

should be wldened to allow more i o 1nt ventures to be cons idered under the merger pro cedures
( p ara . 79 ) .

6 Articles 1 , 2 and 6 Regulation l /2003 . Some have questioned whether giving Article 8 1 ( 3 ) direct
e鈷ect by declaration is su伍cient and have indicated that Trea呼 re魚rm was neces sary. See T .
VVissmann (Decentrali sed En寂)rcement of EC C0mpetitlon Law and the New Po1 i cy on Cartels '
( 2 000) 2 3 溜“!“ Co筋Per鴬われ 1 23 , 1 3 940; M . Gusta角son (S ome Legal Impli cations Facing the
Realisation of the Commiss ion Vvhite Paper on ハ4odern isation of EC Antitrust Procedure and
the Role o f Nationa1 Courts in a post ‐White Paper Er# ( 2000 ) L喀“ 為概e5 ヴE“rope“"
メね ‘egねrわれ 1 5 9 .

7 Arti cle 3 Regulation 1 /2 003 .

8 German Monopolies Commiss ion C“#ez poね“ C力“"ge !" “e E“ ropeのね びね!o# 1 6 September
1 9 99 , p ara . 8 0 ( available at www.monopo故ommiss ion . de ) .

9 C . -D . Ehlermann (The iModernisation of EC Antitrust Po li cy: A Legal and Cultura1 Revolution '
(2000 ) 3 7 の勿物o" Mのを“甥のw Re霧ew 537 .

1 O J . Temple Lang (Decentralised Application of Communi等 Competition Lay ( 1 9 99 ) 22 WorZ“
Co物Perメすわれ 3 , noting that the developments at nationauevel ;証owed the fo rmulation of the
Commission ) s proposals in the Vvhite Paper on A4odernisation ‐
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the Regulation and assess the degree to which this so ‐ cal1ed revolutlon was

neces sary and su伍1clent to achieve more e鈷ective en魚rcement of EC competi -
tion law. 1 1 In section 3 we consider the new actors in the neld of public
enforcement, considering the roles of the Commission , Nationa1
Competition Authoritie s and the European Competition Network. In section 4
we Canvass three possible consequences of modernisation . The 五rst is the

elimination of politics をom competition law, probably a desired consequence
of modernisation . The second is the erosion of national sovereignty over
economic policy: competition law is one tool that Member States may utilise
to steer national industrial deve1opment, but modernisation reduces the possi ‐
bilities of this ; instead the application of EC competition law means au
Member States must accept the Community) s economic vision 魚r the role of

competition law. The third consequence is that Member States might react
against these tvyo developments and undermine the modernisation of com-

petition law by app軍ng other rules of law to govern industrial behaviour .
Finally, in section 5 we consider what role private en女)rcement may play in EC
competition law and suggest that although the ECrs iurisprudence has only
developed recently) the Court has started on the wrong 魚ot, 魚iling to 鉦ter
meritorious and unmeritorious p1aintifヨ喩s ‐

霊 T廳 b拭噂『◎U閲 t◎ modem isa t i o n

z . 1 『h e 〔omm i ss i o n ′ s p e rs pedive

Until 1 N[ay 2004 , competition 1aw en食)rcement was based on Regulation
1 7/62 . 1 2 The main rule that served to centralise en食)rcement in the hands of the
Commission was in Article 9 ( 1 ) , which pro邇ded that the Commiss ion was the
only body able to grant exemptions under Article 8 1 ( 3 ) . I t meant that while

national courts and NCAS ( the 1atter only if empowered to do so by national
law) could apply Artic1e 8 1 ( 1 ) , they had no competence once the 負rm had
notiaed the agreement to the Commission . And once the Conr1mission had

granted an exemption, one could not apply stricter national competition laws
to prohibit the agreement･ 1 3 The e鈷ect of this was to incapacitate nationa1
courts and NCAS because they were unable to apply Article 8 1 in f1L1lu .

1 1 Tho se looking あr a more upbeat as ses sment can consult : J , S . Venit (Brave New いノorld : The
Modernisation and Decentr須isation of En魚rcement under Articles 8 1 and 82 of the EC Treaty)
( 2 003 ) 40 ℃α乾物oれ M“究er Lのw Reγ花1w 545 .

1 2 Counci1 Regulation No . 1 7 of 6 February 1 962 , First Regulation Implementing Arti cl es 8 5 and
86 o f the Treaty [ 1 9 62 ] JO L 1 3/204 .

l 3 S ee Case 1 4/6 8 執ん“ zれれた“"“物 γ. B“"““武“#“!!““z蝉 1 96 9 ] ECR 1 . one diffi culty W1th the Court ) s
approach is that while it is clear that the grant of an individual exemPtion prevents the
application of nationanaw, the Court did not clari行 whether the grant of negative clearance
知1loW1ng a noti負cation would prevent the appli cation of national con["Lp etition law, and the
grant of a com魚rt letter was something that national courts might have regard to but did not
b ind them. Thus the Court〕 s approach did not preclude the parallel appli cation of EC and
national competition law in au circumstances .
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Moreover , the Commissiods wide mterpretation of Article 8 1 ( l ) contributed
to centralis ing en魚rcement in the Commission ) s hands . In chapter 2 we
argued that the Commission interPreted a restriction of economic をeedom
as a restriction of comp etition . There we suggested that this was in line with an
ordolib eral interPretation of the role of comPetition law. Another Pos sible
exP1anation of this reading is that it served the Commiss ion ) s desire to cent‐

ra1is e enforcement . 1 4 Had the Court in Coれ膨れ “"“ G“"“を accePted the
arguments in 魚vour of a rule of reason , this would have made it Po ssible 魚r
national courts to aPP1y Article 8 1 ( 1 ) more e鈷ectively because only agreements
whose overall e鈷ect was anticomPet1t1ve would require as sessment and exemP-
tion under Article 8 1 ( 3 ) . The e鈷ect of this could have led to signi臼candy 俺wer
notincations ) less inteNention by the Commission, and greater lnvolvement by
national autho riti es . 1 5 Moreover , it could have led to the aPplication of stricter
national comPetition law and to regulato辱 diversity among Member States .
Instead, centra1ised enforcement would 魚cilitate the apP1ication of a uniform
competition law acros s the EC, something of value in a Community where
historically Member States had suPported cartels . 1 6 In ねct, the Commission) s

White PaPer on Modernisation in l 999 (which ProPo sed the current regime)
noted that the utili ty of centralised en魚rcement lay in the creation of a ( cu1ture
of comPetition ) throughout the Community. ▽ This serves as an extreme
examP1e of how an institution shaPed the deve1oPment of substantive law

Princip les to 鮠vour its policy choices , OPting 魚r a controversial interPretation
ofArticle 8 1 ( 1 ) to ねcilitate the uni知rm aPplication ofEC comPetition law and
the development of the internal market characterised by をee comPet1t1on .
Nothing in the Treaty required the institutional makeuP established in 1 962 :

centralisation was a conscious decision by the Member States . 1 8 Today the
work of DG C0mPetition might be ta政en 魚r granted by many, but one must
bear in mind that the Powers which the Commission obtained under Regulation
1 7/62 were ( and to a certain extent sti証 are ) unique . 1 9 The Commission can

1 4 See I . S . Forrester (The Modern isation of EC Antltrust Policy: Compatibil 1ty, 団脂Ciency, Lega1
S ecuriヴ in C. ‐D . Ehlermann and I . Atanasiu ( eds . ) E“r確“" Co“peず!拗れ Lのw A""““ ! 200α
r初 Moをγ"#'“r!oれ ずEC Aね#を似錺 Po““ (ox魚rd : Hart Publishing, 2 00 1 ) pp . 7 7 , 97 ; B . Van
日outte (A Standard of Reason in EEC Antitrust La･いゾ : S ome CoInnGents on the APp1icati。n
of Parts l and 3 ofArt ide 8 5 ) ( 1 9 8 2-3 ) 4 Noγ物w殺げれ わ“"“ ヴ物物拗拗れの庭“w のれ“ B“5!"“$
497 , 5 09 ; D . Waelbroeck (Antitrust Analys is under Artide 8 5 ( 1 ) and Artide 8 5 ( 3 ) ' 1 9 9 7
物畝拗れ のゆor““ 上のw r俗物“を 693 , 696 (Hawk ed . 1 9 9 8 ) .

1 5 I . Forrester and D . N。ran, (The Laicization of Community Law: S e1FHelp and the Rule of
Reasoが ( 1 9 84 ) 2 1 Co翔れo" Mの次霧 Lのw Re諺ew l l , 4 1 .

1 6 日 ･ G . Schroter ( Cartelization and DeCartelization in Europ e ) 1 8 70一 1 99 5 : Rise and Decline of an
Economidnstitutioゴ ( 1 99 6 ) 2 5 刃“““ 可動rope“れ Ecoねo“ !℃ Hおすo 77 1 2 9 .

1 7 VVhite Paper on 人4odernisation , E×ecutive summary, para . 4 .
1 8 Ehlermann 瓜4odernisation ) pp ･ 5 3 8一40 ; G . Tesauro (S ome Re且eCtions on the Commlss lon S

Vし7hite Paper on the Modernisation of EC Antitrust Poli cゾ in Ehlermann and Atanas iu E““““"
Co物Per務われ Lのw Aねれ““ 2000.

1 9 As suggested in chapter 7 ) there are certain other provis ions that empower the Commiss ion to
regulate 負rms that are des igned in a manner simi1ar to comPetition laws ･

imPlement comPet1t1on Po1icy 1argely independent1y of the Councu and the
Member States , and imPose 目nancia1 Penalties on 負rms 魚r breach of the rules .
This contrasts with the traditiona1 Communiげ method whe鬘eby the EC 1egis 一
1ates and leaves imP1ementation and en魚rcement to Member States and
national courts . However, centralised Commission en魚rcement 魚ced two ch証-
lenges : one Practical and one politic証.

The Practical chal1enge aro s e as early as one year a貴er the introduction of
Regulation 1 7/62 : by then the Commiss ion had received noti負cations of over
3 5 , o oo agreements . 2 0 It did not have the sta鮭 to addres s al1 thes e noti症ca-
tions in an e爺lcient manner , and in many cases there were s igni臼cant delays
between noti鑪cation and decision . As the years went on the number of
noti錠cations increased but DG ComPetition ) s res ources did not . Thi s had
two consequences . First , comPet1t1on enあrcement was ine伍1cient . For

examP1e ) in the period 1 994-7 the Commiss ion managed to reach a formal

decis ion in only 9 5 cases , while 1 , 7 5 5 case s were c1o sed in魚rmally, s o only
aPproximately 5 Per cent of cases received fuu treatment . 2 1 Moreover , at the
time the ｢White Paper on Modernisation was Published , only nine notined
agreements had been subsequently Prohib ited by the Commiss ion between
l 962 and 1 999 . 22 This small 丘gure suggests that most agreements that were
noti臼ed were largely innocuous and the Commiss ion ) s resources were

wasted . ( In Part o f course this wastage was the Commissio姪s own doing
given its interPretation of Article 8 1 ( 1 ) . ) Second , the Commiss ion was

unable to develop its enあrcement Priorities because it had to react to
noti饉cations . Again taking the l 994-7 period, the Commission received
1 , 022 noti目cations and 620 comp1aints about anticompetitive behaviour
but commenced only 25 1 cases on its own initiative . 2 3 The Commiss ion
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reach , wh1ch also 魚ciutated the Commission ) s Policy of魚vourmg cooperation

among small and medium‐ sized 臼rms . S econd , it dra負ed B1ock ExemPtion

Regulations ( the 臼rst regulation was in l 967 ) . These identi臼ed certain 競Pes of

agreement and detailed which contract clauses were contrary to EC competi-

tion law and which were law飼1 . Parties whose agreements 俺1l within the 魚ur

corners of the B1o ck Exemption were granted automatic exemption . 25

However , as di scussed in chapter 1 0 , the early B1ock Exemptions were highly
pres criptive , so that 鑪rms wishing to bene臼t をom these would have to rewrite

their contract to ensure that it complied . Their commercial interests were

compromised by the need 魚r legal security . 26 Third , it developed procedures
魚r settling noti鑪cations in魚rmally . These took the 知rm of ( com知rt 1etters 〕

issued to nrms that had noti臼ed their agreements . A com魚rt 1etter was

designed to provide the 塩rms with reassurance that their agreement did not

inをinge EC competit ion law or that it would probably bene塩t をom an exemp-
tion . However , this pract1ce was criticised 魚r o鈷ering 目rms little comあ汽: the

letter did not b ind national courts or compet1t1on authorities so the ぬrm still

魚ced the risk of its agreement being chauenged under national compet1t1on

1aw. 27 Thus 目rms 免ced a stark choice : modi節 their agreement so as to nt within
a highly prescriptive B1ock Exemption ( and there魚re potentiany skew the

commerci証 purpose of their agreement ) , or noti行 to the Commission and

魚ce uncertain呼 either because of de1ays shou1d the Commission decide to issue

a decision grant1ng exemption under Article 8 1 , or because the response took
the 知rm of a com魚rt letter . It is liはle wonder that some ad轤sed ねrms not to

noti行 and to hope that the Commission would not challenge the agreement . 2 8
These measures 魚iled in two respects : they did not reduce the Commissio燈s

workload, and they did not provide a workable system 魚r 饉rms .

In the early 1 9 9os the Commission attempted a new route to reduce its

workload, trying to denect comp1ainants をom contacting DG Competition by

galvanising en貿)rcement at national 1eve1 by involving NCAs and national

courts . 2 9 It obtained support 軽om the Court of First Instance , which ruled
that the Commission did not have an obligation to investigate all complaints

that it received, but cou1d set its own en食)rcement agenda by taking up cases

2 5 Regulation 1 9 6 7/6 7 on the Application of Artlde 8 5 ( 3 ) of the EC Treatyr to Categories of
Exdus lve Distribution Agreements ロ 967 ] OJ L84/6 7 .

2 6 応4 . S iragusa ‘Rethink1ng Article 8 5 : Prob1ems and Challenges in the Des lgn and En食) rcement of
the ComPetition Rはles ' 1 9 9 7 Foγ薇“れ Coゆor錺g Lのw 拗頭彰を 27 も 282 (Hawk ed . l 998 ) .

2 7 Jo ined Cases 25 3 / 78 and 1 to 3 /79 Proのた“r を Zの R"“房雄““ “"“ ○物#“. B"" α" “"“
G%γ初物 SA “"“ 〇畝ers [ 1 9 8 0 ] ECR 232 7 Paras . 1 2一 1 3 and 1 8 ‐

2 8 C . Bright (EU C0mpetition poli cy: Rules , obj ectives and Deregulatioぱ ( 1 9 9 6 ) 1 6 0欲o磁力“““
ヴL“gの Z sr““!g5 5 3 5 .

2 9 EC Commission 村鋭化g oれ Cooア#のすわ" をずweeれ 村霧あれ“ Co物Per奮われ A拗れoγ溺e5 “"“ 効g
Coれ拗糊o" !" @P“!"g A癬“e5 85 “"“ 86 ヴ物e EC Tr"“ ロ 997 ] OJ C3 1 3 / 3 ; EC Commiss ion

No“℃““ COOPgγの拗ね 虎すweeれ Nの拗れのZ CO方お のれ“ 銃g の劭微震#o拗ね “砕かダ喀Aγrzcze5 85 ““
86 ヴ rたe EC 乃e““ [ 1 99 3 ] OJ C39/ 6 .
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that had Community intere st . 3 0 The Commission thus indicated that it would
食)cus its en食)rcement principally on cases that raised a new point of law and
cases involving Article 8 6 ( 1 ) , whi1e NCAS should consider cases where the

e籤cts are 鍵t within their territories and those unlike1y to qua1i行 魚r exemp -
tion under Article 8 1 ( 3 ) . 3 1 However, these moves were unsucce s s餌1 : complai -
nants were reluctant to seek remedies in the national courts (we explore the
reasons in section 5 below) , and NCAs were not as active as the Commission

desired ･ According to the German Federal Carte1 0g61ce and the Federa1

Mini stry of Economics , the 魚1lowing reasons explain why. First , the NCA

could not apply Artic1e 8 1 to controversia1 agreements which might require
appraisal under Article 8 1 ( 3 ) because only the Commission could at that time

grant exemptions . This relegated the NCA to dealing with ( run of the miu)

cases , a i ob that NCAs were not eager to take up . S econd , in l 993 , only a few
N1ember States empowered the NCA to apply EC competition law, so decen‐

tralis ed application cou1d not occur . And even in Germany, where the Federa1

Cartel o桁1ce had the power to apply Articles 8 1 and 82 , the NCA pre危rred to

apply German competition law. 3 2
The third and 目nal attempt to reduce work1oad occurred in the late 1 99os

and, in contrast to the two previous phas es , the Commission engineered a

substantive rather than a procedural change in policy : 1t recons idered its

system of B1o ck Exemptions . As we noted above , the Blo ck Exemptions that

had been dra負ed so 魚r were criticised 魚r creating a く strait7 acket e鈷ec偽 that is ,

p arti es had to malくe signincant modi目cations to their contracts to 塩t) within

the scope of a Block Exemption . 3 3 As we saw in chapter 1 0 , the Commission
embraced a radically di鈷erent approach with the B1ock Exemption on vertical

restraints in l 999 . First , the B1ock Exemption has a market power screen

whereby its application is restricted to 鑪rms below a given threshold .

S econd , the B1o ck Exemption is signi白cantly more permissive in that it con‐

tains only a brief l ist of agreements that are 食)rb idden and gives the parties

cons iderable latitude in des igning agreements according to their commercial
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ExeImLPtions and so the number of notincations would 物証. 3 4 However濃t WaS
1mposs lb1e to judge the s igniGcance of this 鑪nal e鈷ort on the Commissio甘s
worldLoad because the Commission was eager to implement a mlore radical

re fk) rm in the shape of Regulation 1 /2003 , Which We consider more 台L11ly below.
Nevertheles s , the number of new cases between 1 999 ( the year of the 鑪rst new

sがle B1o ck Exemption) and 2004 ( the 鑪nal year when noti臼cations were

po ssible ) shows a signi目cant downward trend in the number of noti鎧cations
when compared to the period 1 989‐98 . In the latter period, the Commission

received over 200 not追cations a year , p eaking at 368 noti塩cations in 1 99 5 . In

l 999 , the number of noti饉cations 食ll to 1 62 , and in the 負rst years of the new

centu等, noti目cations 食1l signi臼candy: 1 0 1 ( in 2000 ) ; 94 ( in 200 1 ) ; 1 0 1 ( in
2002 ) ; 7 1 ( in 2003 ) ; and 2 1 ( in 2004 ) . 3 5 Moreover , the Commission had been

working hard at reducing the bacldog of cases : over 3 ,000 noti塩cations were

Pending in 1 9 80 , but this 臼gure had 魚1len to l , 204 in 1 998 and 473 in 2004 ･ 36
The Commission never clarined whether its limited resources wou1d have

remained insu伍1cient even with this signi負cant reduction in notincations

that seems to have been caused, in part , by the new‐ style B1ock Exemptions .

The need to re魚rm Regulation 1 7/62 resulted not only をom what the

Commission diagnosed as the inadequacy of the system of noti臼cation in an

enlarging European Union . There was also a political chauenge that arose in
the mid‐ 1 9 9os soon a箕er the Commission gained powers to regulate mergers .

Certain Member States , in particular Germany, expres sed concern about the

in餌sion of politics in competition decisions , and the lack of transparency in
the Commission) s decis ions . 3 7 German commentators began to demand a
radical institutiona1 re魚rm: the creation of a European Cartel o伍ce , operating

independently of the EC commiss1on and able to deliver decisions based

exclusive1y on legal principle s . 3 8 This request is in line with the poslt1on
taken in this chaPter : that the institutional change can have an e鑪ect on the

direction of compet1t1on policy, both in its prlor1t1 es and in its interpretation

of the rules . 3 9 vvhile the propo sal lk) r a European Cartel og61ce was never likely
to be implemented, in particular because 食w nZIember States backed the

proj ect and because of the legal di伍culties in creating independent regulatory

agencies at Community level , Regulation 1 /200 3 can be read as a response to

34 W. M6scherGuest Editor鼠: Change of Poli cy m EuroPean ComPetition Lawr ( 2000 ) 3 7
Co拗れoね ル物ず杉ず 上のw Reγをw 495 .

3 5 s ee EC Commission Tw錺リノ-s‘×#わ R卸orr oれ Co“!比擬ダoれ Po放り′ ( 1 9 96 ) PP . 34 1-2 ; rわかりぼれダ#
Report oれ のれper!#oれ Po !#" ( 2 003 ) p . 63 ; T初吻弗“r物 Report oれ のれperZ t! o" Poな“ (2004)
p . 6 3 .

3 6 EC Commission T力行“‐就か“ R4)orr o " ℃の府中“物!o" POZ#“ ( 2003 ) P ‐ 63 .
3 7 See Dreher ‘Do いノe Need a Europ ean Competition Agenqr? ) PP . 9 5一 1 0 1 , rePorting strongly
worded criticisms をom the German Cartel ofnce .

3 8 C . -D . Ehlermann (Re目ections on a European Cartel o住ice ) ( 1 9 9 5 ) 3 2 ℃oれれo" M"を# Lのw
ReγをW 47 1 ‐

3 9 see also s . いゾilks and L . NIcGowan (Disarming the Commission : The Debate over a European
Cartel o伍cぎ ( 1 99 5 ) 3 2 /o“"" #のれれoれ M“rkgr s翔破e5 2 59 .
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these cr1t1C1sms : by surrendermg en魚艾cement to NCAS , the Commission was

Sending a S1gnal that the po11t1 Cal medd1mg by the commiss1oners Would

Wane . 40 人4o reover , given that the Commission) s WorldLo ad seemed to be stead-

ily diminishing since the 1ate 1 9 9o s , it can be argued that the po1itiCa1 demand
魚r refbrm was stronger than the Practical arguments which were at the

魚宜e l目ont of the VVhite Paper on A4odernisation . In sum, the Commission) s

portrayal of an overworked Directorate General 食)r ComPet1t1on , unable to

engage in a Proactive comPet1t1on policy, Was overstated .

2 ‐ 2 E u ro pe a n i sa t i o n o f 聞t i o n a=avvs

1n l 962 , only Germany had a credible system of comPetition law. However ,

this P icture changed radically をom the mid‐ 1 9 80s . At the same time that the
Commission was attempting to decentrali se en知rcement, s igni臼cant moves
Were a知ot Within the Member States : a number of them amended national

laws , aligning them to the EC Pr。v1s1ons . 4 1 By 1 999 au NIember states eXcePt
Germany had adoPted national competition laws that Were similar to Artic1e s
8 1 and 82 and eight out of 自負een Member states (Belg1um, France , Germany,

Greece , Italy, the Netherlands , Portugal and sPain) con企rred exPress powers
on Nationa1 ComPetition Authorities to apply Articles 8 1 and 82 . 42 They were
not comPeued to take either of these measures by the Community and their
reasons for re魚rm are varied . some Member states ( e . g . Italy and Ireland) had

no national comPetition laws ; some ( e . g . sPain , Greece and sweden) adoPted
such laws in anticiP ation of i o inlng the EC; others had an unsatis魚ctory

comPet1t1on policy . Among this 1ast camp was the United Kingdom, where
refk) rm of the rules had been raised several times but the law was changed only

in 1 99 8 .43 The o1d ru1es were Perceived to be too Weak, and the ro1e ofministers

1n competition decisions too prominent . 44 VVhile existing NIember states
(EuroPeanised) national comPetition laws Without any ob11gati。ns stemming
をom Community law, the countries see虹ing to gain access to the EU were
required t。 Put into Place a system to en食)rce comPetition 1aw and used the EC

40 At the time Regulation l /2003 was agreed Germany obj ected to it and 覇shed for a Regulation
that allowed 女)r the aPP1ication of stricte r national law, W1th Article 8 1 ser･ゾ性ng as a m1n1Inum
standard, but it was unable to gain enough supPon to block the coming into 食)rce of the
Regulation ･ See L . AZI CGowan (Europeanisation Unleashed and Rebounding : Assess ing the
Modernization of EU Canel poliヴ ( 2005 ) 1 2 /o“rね“ ヴE“r""" P吻拗 P“!“ 986 , 9 9 5 .

4 1 I . Maher ‘川ignment of Competition Law in the European Communiy [ 1 9 96 ] 物“““を ヴ
E“rope“れ L“w 223 .

42 U ･ Zinsmeister , E ･ RuKJkers and TJones (The AppliCation of ArtiC1es 8 5 and 86 of the EC Treaty
by Nation証 Competition Authorities忙 1 999 ] E“roPe“" ℃の物P擬すわれ Lのw Rgy節し1/ 2 75 .

43 I ･ Maher ‘ Juridi鎧cation , Codi鑪cation and Sanction in UK Competition Law) ( 2000 ) 6 3 M畝けれ
Lのw Rgyをw 544 .

44 s . EMre and 心血 Lodge (Nationa1 Tunes to a European 人4elody? Competition Law Refk) rm in the
UK and Germanゾ ( 2000 ) 7 ノo“"“ ヴE“ropeのれ P“わな℃ Poね“ 63 .
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model to achieve this . 45 The e鈷ect of au this legislatlve act1v1ty was that the
norms of EC competition law were spreading into the national laws of the

NIember States even be魚re Regulation 1 /2 003 was being discussed .

Some have suggested that the reason for this kind of spontaneous harIno -

nisation was the emergence of an ( ep istemic community) of legal pro先ssionals

which caio1ed Member States into updating national laws and bringing these
into line with EC competition law. 46 Moreover , it has been suggested that
pres sure をom business asso ciations , like the Confederation of Briti sh Industry,
the EU branch of the American Chamber of Commerce , the European Round
Table of Industrialists and the German Business Association, also a鈷ected

national governments and led to calls 魚r the alignment of national competi-
tion law to the EC model . 47 Certainly busines ses would 魚vour this kind of
harmonisation because it reduces their risks and costs by having one set of rules

applied consistently. However , busines s did not obtain a complete harmoni‐

sation, rather a hybrid model : some rules (notably those re1ating to agreements

under Article 8 1 ) were aligned but Member States retained their own merger
rules , sp ecial sector ‐ speci且c exemptions , and other comPet1t1on prov1s1ons

di f箔erent をom Articles 8 1 and 82 . 48 Accordingly, it might be best to sum宜1aris e
these legis1ative developments as the result of a common compet1t1on culture

acro s s Europe rather than as harmonisation, 49 and yet this would be to ignore
the signi臼cant e銘orts of some NIember States to ensure that nationa1 1aw did

not contradict EC competition law. In several national laws , interpretive

prov1s 1ons were inserted to guarantee a high degree of unifk) rmity in the

application of the law. Three examples will illustrate this . The Italian Act
(which entered into 魚rce in l 990 ) sets out rules that are worded like Article s

8 1 and 82 ( save the e鈷ect on trade requirement ) , and provides that if the

practice in question is one to which Articles 8 1 and 82 apply, then only EC

competition law is applicable . 5 0 This means that the Italian Act is only appli‐
cab1e in cases that have no e宣当ect on inter - state trade , and even in those

45 s ee generauy J . Fingleton , E . Fox and D . Neven の徽per方われ 劫な“ “"“ #を T""吻rれ“拗れ ず
Ceね #r“ Z E“rope ( London : Centre 魚r Economic Po1icy Research , 1 9 9 6 ) ; F . V1s s i ℃hauenges and
Questions around ComPetition Policy: The Hungarian ExPeri encご ( 1 99 5 ) 1 8 Fo磁方のれ
拗#e物“ #あれ“ L“" /o“"“ 1 230 .

46 F . van Waarden and M . Draho s ‘Courts and (Epi st emic ) Communiti es in the Convergence of
Competition Policieゞ ( 2002 ) 9 /o““# 可E“rope“" P“わな℃ PO Z鰺 9 1 3 .

4フ ハズI cG0wan (Europeanisation Unleashed p . 99 8 ; モI . Vedder ‘ Spontaneous HarInonisation of
National ( ComPetition) Laws in the Wake of the Modernisation of EC C0mPetit ion Lay
(2004) 1 のれPer!rZo" L“w Rey!ew 5 , 1 0 .

4 8 Eyre and Lodge 〔Nationa1 Tunesな D . Hay 〔 I s A4ore Like EuroPe Better? An Economic Evaluation
of Recent Changes in UK ComPetition Poliヴ in N. Green and A. Robertson ( eds . ) Tれe

E“rope“〃 ‘'“#あれ ず びK CO"Pe祓われ Lのw (ox魚rd : Hart Publishing, 1 99 9 ) .
49 vedder ( spontaneous HarI][]1onisation ' .
5 0 Artic1e 1 Q ) Law No . 2 8 7 of l o october 1 9 90 (Gazzetta U鏥ciale del 1 3 0ttobre 1 990 , n , 240 ) .

The NCA has Powers to apP1y Articles 8 1 and 82 under Article 54 ( 5 ) Law No . 5 2 of 6 February

l 996 (Gazzetta U伍ciale del 1 O Febbraio l 996 , n . 34 ) , English language texts are available at
WWW‐ agcm. it/ index.htm. Fo r commentary, s ee き4 . S iragusa and G . Scassellati ‐ S I民) rzolini ‘ Itali an

and EC Competition Law: A New Relationshiヴ ( 1 992 ) 2 9 の物れoれ Mの衣er L“w R““w 93 ‐

instances when Italian law applie s , the Act provides that the law should be
interpreted by re食うrence to legal principles established by the EC ･ 5 1 A s。負er
harmon1s1ng approach is taken by the Irish competition legislation (which was
鎧rst enacted in l 99 1 ) which merely provides in the long title of the Act that the
1egislation is designed to prohibit anticompet1t1ve practices くby analogy with
Articles 8 1 and 82 ) . 5 2 An intermediate route was selected by the UK. A箕er
setting out prohibitions worded like Article s 8 1 and 82 , the Competition Act
1 998 incorporates a ( consistency principle ) in section 60 whereby the decision-
maker must ensure that the substantive application ofUK 1aw 魚nows the legal
principle s established ln the EC Treaty and by the European Court , and also
has regard to decisions and statements made by the Commission . 5 3

Another signi l目cant development in the nノ1 ember States is that NCAS grew in
prestige . It has been suggested that the creation of independent National
Competition Authoritie s was to a large extent a synnbolic exercise , demonstrat ‐

ing commitment to をee market values by the state , with the expectation that
the agencies would not be very active . But governments ) expectat1ons were
con魚unded : several national compet1tlon agencies have become power餌l and
highly regarded en魚rcement institutions . 54 This is because the agencies were
given enough political independence to be insulated をom nationa1 politics and
they developed technocratic expertise in law and economics , thereby narrow‐
ing the criteria they used to enあrce the laws , 鉦rther excluding politica1
considerations . This development ( uneven across the Member States ) is s ig‐
ni臼cant because it se約ed to embed the ( culture of competit ion ) in the Member
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by the electorate . on the contrary, Regulatlon 1 /2003 complements and
Strengthens the pre - exi st1ng European1sation of compet1tion 1aw. Some have
seen these nationa1 deVe1opments more cynicany, however, and argued that

busines s supPort 食) r the re食) rms was a tactica1 P1oy designed to remove をom
the statute books strict national ComPetition 1aws , and governmenta1 acqui -
escence to business demands was a means to rein in the Power and activism of

Nationa1 Competition Authoriti es . 5 5

2 . 3 Reg u l a t i o n 1 /2 003

So 魚r we have seen that the key re魚rms in Regu1ation l /2 003 are the last

chaPter in a series of attempts by the Commlssion to decentralise en魚rcement
and give DG ComPet1t1on greater autonomy to set its en知rcement Priorities ,
and that the Commission was able to Press for such radica1 Change at least in

part because of EuroPeanisation of Competit 1on law at national level , and
Possibly as a resPonse to Cr1t1clsms about the polltical meddling of the
Commission in compet1t1on cases . いノe now queIγ the extent to which these
Changes were necessary and su伍cient to achieve a more e爺1cient en知rcement
process by reviewing in detail the three key aspects of the re魚rm : direct e鈷ect
of Article 8 1 ( 3 ) ; abolition of the noti負Cation/exemption system; and aPP1icを

tion of EC competltion law over national law. In the W7hite PaPer on
Modernisation three obj ectives were canvassed by which we might measure
the e鈷eCtivenes s of the new system: rigo rous en知rcement of comPetition law;
e節ective decentrali sation and Consistent en魚rcement; and easier administrを

tive burdens on 鑪rms without sacri負cing legal certainty . 5 6
Declaring the direct e鈷ect of Article 8 1 ( 3 ) was seen as necessary to galvanise

NCAS , as this was the maj or stumbling block to decentralised en魚rcement .
Their involvement would allow the Commission to increase its abi1ity to take

on cases of Community interest and become more Proactive . The result is to
multiply the number of agencies able to en魚rce EC comPetition law, leading to
more rigorous en知rcement . As we noted in chaPters 2 and 4, this re魚rm by
itself was insu伍cient because of the risk that NCAS would reach divergent

results by app軍ng this provision in di銅erent ways , so that the Commission has
had to intervene to narrow down the interPretation ofArticle 8 1 ( 3 ) , However )

it remains to be seen whether au NCAs 、w1ll apply the 1aw in the same way or if

divergences make competition law en知rcement les s predictab1e 魚r 負rms , and
thus 1ess e爺1cient . いノe consider additional mechanisms that the Commission

has developed to avoid this risk beLow: su節1ce it to note that merely con髭rring
direct e鈷ect was not su伍cient . Moreover, as NCAs were already aPP軍ng

national Competition law moulded uPon the EC norms , it is not clear why

5 5 日 ･ Uurich (Harmon1Sati。n Within the European Union生 1 996 ] E“rop“れ COれ影#“。れ L“W
Rg“gw 1 78 , 1 8 2 .

56 vvhite paper on ト4odernisation para . 42 .

empowering them to aPply EC competition law enhances the e節ectivenes S of
comPetition law en知rCement .

Abolishing the noti負cation procedure was seen as essential 魚r the
Commission to redeploy its resources and develoP a proactive enあrcement

Policy. This argument seems overstated) 魚r several reasons . First , the backlog
of noti負cations which the Commission had received was 魚lling in the years
ーeading uP to Reguーation 1 /2003 , 5 7 and more e伍cient management of the
backlog Could have eliminated the Commission ) s hea、ケ wor虹oad. S econd ,
the claim was not consistent : why does 鉱 “" #e noti臼cation under the ECMR

not cause comparable harm to the Commission) s Prioritie s ? 5 8 Moreover , as we
suggested earlier , the Commission ) s work prioriti es could have been Stream‐

1ined automatically ｢with the coming into 魚rce of the new B1ock Exemptions .
いノernard M6schel , then Chairman of the German MonoPolies Commission,

suggested that the argument that the abolition of noti塩cation was necessary
because of the Commissiods limited resources was Probably not intended to
be taken seriously, re企rring to a comment by a Commission of五cial that the

Proposed modernisation would go ahead even if the personnel in DG

C0mPet1t1on was doubled. 5 9 There魚re it is wrong to say that the lack of direct
e舘ect of Article 8 1 ( 3 ) and the noti巨cation Procedure were j o intly resPonsible
魚r an ine鈷ective and reactive comPet1tlon Po1iCy. It was the Commission) s

ine伍cient management of noti五cations , combined with its unreasonably Wide
conceptualisation ofwhat restricts comPet1t1on under Article 8 1 ( 1 ) , that led to

the system) s ine鈷ectivenes s . This means that the reason why Regulation l /2003

was implemented had little to do W1th abandoning a system that could not

work, but rather the Commission was re鉦sing to make the current system
work well , and it wished to oPt 魚r a solution that brought EC antitrust 1aw in

line with a US ‐style en魚rcement Policy of ex Post aPplication of ComPet1t1on

law coupled w1th deterrence elements . 60 A substantive policy change is inher -
ent in the procedura1 re魚rm.

However, a working , e矩Cient System of noti五Cation/exemPtion would have

been worth keePing. If the number of noti五Cations was bound to 館山 with the

newst斑e B1ock ExemPtions , the Commission would have been ab1e to

resPond to parties entering into novel types of agreements where the ability

to se軸巨asses s was more limited . 6 1 Administrative ease and lega1 Certainty are
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The third major plank of Regulatlon 1 /2003 , the application of EC compe-
tition law at national level and the exdusion of divergent national competition
rules , can be said to be crucial to ensure coherent en貿)rcement acros s the
NIe1nber States . To a certain extent , one might query whether Regulation
1 /2 003 needed to make expres s provision 魚r this because the vast majori呼
of h/I ember States had a1ready a1igned their competition laws with those of the
Community, so substantive divergence 、 resulting をom the applicati。n of
national law might have been minimal . 人4oreover , as we suggest below, a
degree of substantive divergence might well be bene負cial . Neverthele ss , when
the Commission originally proposed that EC competition law shou1d apply
exclusively ( as in the Italian model summarised above) , the larger Member
States that had retained certain distinctive 俺atures in their national laws vetoed
this , so a comprom1se was neces sary･ 62 The 負rst two paragraphs of Artic1e 3
provide as &〕1lows :

1 . VVhere the Co]ローp etition authoriti es of the A4eIエーber S tates or nationa1 Courts
app1y national Co rnpetition law to agreements , decis ions by ass。Ciations of
undertak1ngs or concerted practices within the meaning of Artide 8 1 ( 1 ) of the
Treaty which may a鈷ect trade between Member States within the meaning of
that prov1s1on, they shall also apply Article 8 1 of the Treaty to such agreements ,
decisions or concerted practices . VVhere the Competition authorities of the
NIernber States or national Courts apply nationa1 Competition law to any abuse
prohibited by Article 82 of the Treaty, they shan also apply Article 82 of the
Treaty.

2 ･ The app1ication of national competition law rnay not lead to the prohibition
of agreements ) decis ions by asso ciat ions of underta虹ngs or Concerted practices
which may a鈷ect trade between Member States but which do not restrict
Competition within the meaning of Article 8 1 ( 1 ) of the Treaty, or which 魚161
the Conditions ofArti cle 8 1 ( 3 ) of the Treaty or which are covered by a Regulation
魚r the application ofArticle 8 1 ( 3 ) of the Trea呼. Member States shall not under
this Regulation be precluded をom adopting and app顔ng on their territo ry
stricter nationauaws which prohibit or sanction uni1ateral conduct engaged in
by undertakings .

Artide 3 ( 1 ) contains an obligation to apply Artic1es 8 1 and 82 in paranel with
national competition law ( so there is no exclusive application of EC competi ‐
tion law) . The arst sentence ofArticle 3 ( 2 ) is designed to ensure the supremacy
of EC competition law in cases of parallel proceedings ‐ thus stri cter national
law cannot be applied . So 1f an agreement does not inGringe Article 8 1 , stricter
nationa1 competition law cannot apply to enjo in it . However, this was not
enough to satisか a証 Member States , and the French government in particular
insisted on the second sentence of Article 3 ( 2 ) . This is because French com-
petition law has two special rules that are stricter than Article 82 . one , which
We considered in chapter 1 0 , is the abuse of economic dependence , and the

62 H . Gill iams 〔Modern isation : From Policy to practicど ( 2003 ) 2 8 E“ropeの“ 反w R"〆“w 45 も 463 .
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other lS a rule that proh1bits the Sa1e of Consumer goods at a price that is
s igniGCantly below Cost even when the 饉rm has no dominance . 63 Back in 1 993
this latter Prows1on was the subj ect of the 魚mous Ke衣 ruling and Advocate
Genera1 van Gerven eXp1ained the po1icy behind this prohib ition :

French exper1ence in detectmg and Penal主Zmg Sa1es at a 1O SS Shows that this 等pe
of Sa1e is Primarily used as an o鈷ensiVe techn1que by the b ig diStr1buti。n net-
works which are highly concentrated in France . Furthermore , most of the
in壼ringements Committed against the Prohib ition 。f resale at a l。 ss do n。t in

Practice involve newly‐launched Products but well‐known consumer Products
(washing Powder , co節ee, drinks , j ams ) the usua1 Price of which is known by
consumers . It w。u1d there寅) re 魚mow that the rules 。n resale at a lo ss . . . are

general rules 魚r regulating the market which do not have as their Purpose the
regulation of trade 飢ows between the 人ZI ember States but are the result of a choice

of economic Policy, which is to achieve a certain level of transparency and
魚irness in conditions of comPetition. 64

In Kを次 the law survived the Challenge of the EC) s internal market ru1es , and the

French 魚ught hard to pres erve this law during the negotiations leading to
Regu1ation 1 /2 00 3 even though it is Seldom invoked , 6 5 Germany) s compet1t1on
law also embodies rules that regulate unilateral conduct more aggres s ively than
Artic1e 82 , and Artic1e 3 ( 2 ) means that these rules too have survived Regulation
1 /2003 . 66 In so 魚r as national cornpetition laws are concerned then, Artic1e
3 ( 2 ) limits the possibility of divergence in so 魚r as Article 8 1 is concerned, but

tolerate s stricter co]Dopetition laws that apply to unilatera1 Conduct .

The third paragraph of Article 3 go es 魚urther by allowing national laws that

prohibit acts that Constitute ( un魚ir trading practices ) whether they are unilat‐
eral or not : 6 7

3 . Without Prejudice to general Principles and other Prov1s1ons of Communi等
law, Paragraphs 1 and 2 do not apply When the comPet1t1on authorities and the

courts of the NIe1エーber States apply national merger contro1 laws nor do they
Prec1ude the apP1ication 。f prov1s1ons of national law that Predominantly Pursue

an obj ective di鈷erent をom that Pursued by Articles 8 1 and 82 。f the Treay.

This prov1s1or1 Codif1es the Court ) s views ir1 two Cases that arose f費orn Gerrnany

where the Court held that a rule of German (un魚ir competition lay (not

6 3 Artide L420-5 Code du Commerce ,

64 Jo ined Cases c-2 67/9 1 and c-268/9 l c#"勿“ pro““物# “gの"5# B“"“緘 K“た “"“ D“"“
M売物““′斑 1 993 ] ECR I ‐6097 , opinion of Advocate Genera1 Van Gemen of 2 8 April 1 993 ,
Para . 3 .

6 5 The tYvo provis ions ( abuse of economic dependence and the rule against belowcost sell ing ) are
applied in less than l p er cent of the competition law cases . L. Idot (Francご in D . Cahi証 ( ed . ) T瘢
Moを徽Z"#“ ヴEU CO物Per疵oね L“w E頒oたeれgれ拗ね #を EU (Cambridge : Cambridge
University Press , 2004 ) 1 5 1 , 1 5 5 .

66 s . 1 9 Act Against Restraints of compet1t1on, as amended 1 July 2005 ( an English vers ion of the
Act is available at www.bundeskarteuamt .de ) .

6 7 Recital 9 Regulation 1 /2003 .
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German antitrust 1aw) could be applied by nat1onal courts to declare an

agreement void even if that agreement was 1a叺元ul 食)r the PurPose s of Article

8 1 . The background to the disPute is a rule in German un魚ir comPetition law

whereby a selective distribution system can only be en女)rced between the

manu魚cturer and the distrlbutor if the distribution system 1s 1mP ervious 〕 ;
that is , the manu魚cturer must ensure that no unauthorised distributor can se1l

the goods in question . If the manu魚cturer 魚i1s to ensure that the distribution

system 1s LmPervious so that the authorised distributors 魚ce comPetit ion をom

unauthorised distributors , the 食)rmer are no longer bound by the sale restric‐

tlons 1n their contract . This rule is designed to protect the distributors who are

subj ect to the selective distribution agreement . The rule is b ased on ねirness

considerations : distributors in a selective distribution network have onerous

obligations ( e . g . to have attractive premises and expert sta節 which means they
must set high retail price s to recoup co sts . It would be un魚ir on them if the

manu魚Lcturer were then to sell the same goods to members outs ide the net‐

work who can set lower retail prices because they have no comparable obliga‐
tions . The ECJ held that the criterion of ( imperviousness ) was irrelevant 魚r the

application ofArtic1e 8 1 , but that national courts could still apply this criterion

under national law to declare the agreement void . 6 8 This means that when
there is a く diagonar connict ( that is , a con員ict between EC competition law and

a national rule of law that is not based on national competition 1aw) the

national law rule can apply to declare a contract invalid even if the contract

1s not void under Artic1e 8 1 . 69 To give an examp1e based on Eng1ish 1aw, if tWo
part1 es enter 1nto an agreement which is law台L11 under Article 8 1 , but void
under national contract law because of economic dures s , then the national rule

applies to render the agreement unen貴)rceab1e .

The di報cul呼 in appl乳ng Article 3 ( 3 ) is to determine which rules of national

law are not to be considered ( competition 1aw) rules . The examp1es used here

are borderline : economic dures s could be compared to the abuse of a dominant

po sitlon by a situational monopoly, so perhaps similar policies animate that

doctrine ; the German example is more border1ine ( the rule can be rationalised

on the basis of をee‐ rider arguments 魚miliar to comPetition laWyers ) , and the

ECJ seems to have assumed that nationa1 law could apply because the rule in

question did not 魚山 W1thin the statute on what in Germany is called ( cartel

1aw) . き生oreover , the borderline between what is competition law and what is

not might be the subj ect of greater controversies in the 餌ture, especially as the

current vogue is to see EC competition law as des igned to promote ( consumer

wellare ) . Could this mean that rules of national consumer 1aw can no longer

apply to regu1ate agreements if these agreements are law台ul under Article 8 1 2

6 8 Case G4 1 /96 字nG-Hrばれ“!#をか“r eV y. SYD‐Coね靴を [ 1 9 97 ] ECR I3 1 23 Paras . 1 2一 1 4 .
6 9 R . vvesselmg (The Commiss ion vvhite p aper on M[。dernisation of EC Antitrust Law: Unspoken

ConsequenceS and Incomplete Treatment ofAlternative optionゞ [ 1 999 ] E“ropeのれ α“影なれ。"
Lのw Rgγをw 420 , 42 9‐30 .

川ternatively, can Member States circumvent the primacy of EC competition
law by dra員ing str1cter national laws and labening them ( consumer protectio甘
or (un魚ir practices ) laws? If the latter , one might be excused 魚r questioning
whether the e節ects of these exceptions to the primacy of EC competition law

are potentially so extensive as to をustrate the goal of excluding the application
of national competition laws .

Taking all that has been said in this section together , it is debatable whether

Regulation l / 2003 was neces sary to achieve e錐cient en魚rcement and that it

will actually lead to more e鈷ective en魚rcement. More generauy, in the 、White

Paper on Modernisation the Commission presented 魚ur other options 魚r

re魚rm but none were g1ven any ser1ous consideration . 70 0ne option , 魚r
example , which had been suggested by the German compet1t1on authorities ,

was to empower NCAs to grant exemptions , so that the burden of the noti住

cation/exemption system was shared . This was rej ected in the White Paper
because the allocation of noti臼cations could be troublesome and new 人4ennber

States might struggle . 7 1 However, these two problems also al目コect the system
that has been put in P1ace , as We W111 see be10･W when we 1ook at case al1o cation .

This option Wou1d have served to resolve the Commission , s overload and

allowed it to pursue an act1ve competlt1on policy while guaranteeing parties

who were bona 巨de uncertain as to the 1egality of their agreement a better

opportunity of having this reviewed and exempted . Another option, reading

Article 8 1 ( 1 ) in a more economicauy enlightened manner, as the Court of

Justice had repeatedly suggested, was rej ected because it would have rendered

Article 8 1 ( 3 ) redundant, although as we noted in chapter 2 this argument 1s not

convincing . on the contrary, had the Commission begun to interpret Artide

8 1 ( 1 ) so as to catch only agreements tru1y likely to harm economic wel魚re ,

企wer parties would 髭el the need to noti行 and obtain exemptions . However, as

Rein vVesseling put it, the Connmission was (married to one idea) and paid

scant attention to alternative re魚rm proj ects , avoiding any meaning餌l debate
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action in only B per cent of the cases ; the re st of lts act1v1ty was reactive ( the
resu1t of either complaints or noti臼cations ) . 73 The commissio姪S new policy
priority is complemented by greater en魚rcement powers . First , Regulation 1 /
2003 empowers the Commission to carry out unannounced inspect1ons in
private homes as well as company headquarters ; it may seal premises and
o籠ces to ensure evidence is not destroyed , ask 魚r oral exp1anations and
even, if the parti es consent , carry out interviews , 74 It has been suggested that
the increase in investigatory powers that the Council granted to the
Commission is a tacit endorsement of the Commissioぱs commitment t。

pr1or1t1s e cartel enforcement . 75 s econd, the Commission has been increasing
the level of 鎧nes set 魚r cartel inをingements , 76 a policy Which has been backed
by the ECJ . 77 Third, as we saw in chapter 9 , it has imitated the United states in
o節ering leniency to 宜rms that ( con俺ss ) to being party to an anticompetitive
agreement . Vし/hile the en魚rcement powers and the penalties are not as sig-
ni五cant as those provided 魚r in the United states and in some EC A/t e Iエーb er

states ( e . g . criminal p enalties are available 知r inをingements of UK competi-
tion law) they provide a coherent shape to the Commissio杠s new en魚rcement
policy78 As we suggested above, it is arguable that a major reason 魚r
Regulation 1 /2003 is to shi鴬 the Commission ) s en食)rcement policy towards a
Us ‐ style model based on deterrence . This , rather than the inadequacy of the
old system, is a better explanation 知r Regulation 1 /2003 . To a certain extent ,
this change in enforcement policy predates the re魚rm. In a major speech the
competition Commissioner , Neelie Kroes , noted that in the 魚ur years a負er
200 1 ( that is , three years be魚re the coming into 魚rce of Regulation l /2 003 )
the Commission adopted thirty‐ one decisions against cartels , imposing 負nes of
nearly 4 billion euros . These numbers amount to 3 5 per cent of all cartel cases
since l 9 69 . 79 Thus the deterrence ‐based model had already been embraced
while the Commission was supposedly lo cked into the inadequacies of
Regulation 1 7/62 .

73 Ec comm1sslon rw“リノ‐劫釘乃 R4)o打 o" Co物P窃!rわ" P“花ヲ ( 1 996 ) PP . 34 1-2 .
74 Pro cedures 省an outs ide the scope of this book･ F0r an outlme , see D . Cham[代1e rs , C ‐
Hadj emmanuil , G . Monti and A. Tomkms E“ro戊のね び"!o" L“" を穴拗れ“ M“!“γ鰄5
( Cambridge : Cambridge University Press , 2006 ) Pp . 940-57 . For greater detaiL See c . S . Kerse
and N. Kahn EC A" r方似釘 Proce““rg 5th edn ( London : Sweet & M知添well , 20 05 ) ; L O亘iz Blanco
( ed . ) EC Cの物P錺“o" Pro“““re 2nd edn (OX食)rd : OX貿)rd Univers ity Pres s , 2006 ) .

75 Venit 【Brave New VVorld ) P . 56 8 .
76 EC Commission G“‘““zずれes o覆れeMe物畝可能撥ねgF!"“““pose“ P“rs““覆 すo Aγ#ダ彼方の くのジ ヴ

R鮨膨友すわれ No . “傷妙03 ( 2 006 ) ( available at httP : // ec . euroPa . eu/co ]mm/comPetit ion/antitrust/
legi slation/臼nes .html ) , which increase the amount of 症nes to enhance the deterrent ej簿ect of
comPetition law･

7 7 E ･ gJoined Cases c‐ 1 8 9/o2P , C-2 02/02P , C‐ 2 05/02P ー C‐20 8/02P and c‐2 1 3/02P D“れ5を
R“r拗ね5雛 A/S “"“ ○rをお γ, のれ物駕!oれ , judgment of 2 8 June 2005 upholding the
Commission ' s 員ne even though it deviated をom the aning Guidelines .

7 8 EC Commission (A proactive Competition Poli cy 貴)r a competitive Europe ) COM ( 2004) 2 1 3
臼nal para . 4 . 1 .

7 9 N . Kro es The First Hundred Days ) speech, 7 Apri1 2005 , available at http : // ec . europa . eu/comm/
competition/index-en .html .
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In addition to acting as a Cartel buste鶏 the Commiss 1on als。 has three
maj or additional tasks to p er魚rm . The nrst i s to dictate the development
and direction 。f EC comPetition law . 8 0 Thi s i s accomplished by the pub ー
li cation and renewal o f soft law instruments and B1ock Exemptions . The
second task is to as s is t 負r1で〕〔“1 s that are P1anning agreements but are uncertain
about the Competition law implications , and the third i s to monito r the
per食) rmance of NCAS ‐ VVe have s een examples o f the nrs t task in earli er
Chapters , and we Cons ider the s econd task here and the third in s ectlons 3 , 2
and 3 . 3 be1o ｢Mr .

Recall that one major gap in the new system is that parti es are unab1e t。
not均 agreements ex のれ花. While the noti五cation/exemption system was not
per食Ct ( it was time Consuming and laden with uncertain等) it o鈷ered parties
some lega1 securi等, which they now lack. As we suggested above , if the
n。ti臼Cation system had been managed e伍ciently, there would have been no

case 貿)r abandoning it . It is amusing that the Commission itself recognised the
value of g元 “"を noti目Cation in a recent Case befk)re the CFI ･ The parties had
been granted an exemPtion in 2003 but were dis satis塩ed because it was not

granted 食)r a long enough period, so they appea1ed to the CFI to have the

Commission ) s exemption quashed, principally on the grounds that the
Commission had misinterpreted Article 8 1 ( L ) , 0ne 。f the commissioげs arg睫
ments Was that the parties shou1d be Content with the exemption because it
gave them (lega1 Certain呼) which they would have to 魚rgo if the appeal was
succes s台L11 because Regulation l /2003 brought to an end the system of prior
noti臼Cation . 8 1 This is an extraordinary ( if not s candalous ) admission that a
system of e元 “" 方e regu1ation brings benents t。 some kinds o f agreement , but
it has n。w been lost . It als o reveals that the Commission is still aware that

臼rms 鑪nd it next to impos sible to understand what constitute s an anticom‐

pet1tlve agreement under Article 8 1 ( 1 ) , so the C1aim that the absence 。f a

n。ti目Cation system Can be traded o鮭 because Partie s have enough legal
certainty to as s es s 魚r themselves whether the agreement Complies with
Article 8 1 is 。ne which even the Commission now doubts . Moreover, in

this Case , presumably decided while the Commiss ion was busy wrltlng 1ts
Guidelines on the interpretation of Article 8 1 ( 3 ) , the CFI disagreed with the
Commission ' s own asse s sment of what is meant by a restriction 。f C。mpeti ‐
tion . So even the principal en魚rcer is still struggling to work out what
triggers Article 8 1 ( 1 ) . This is in striking contrast to what the Commiss ion

was saying in the ｢White Paper on Modernis ation about the increased degree

of lega1 Certainty that has now emerged that would al1ow 臼rms to plan . The

upshot is that Grms will require ever increasing legal and economic advice

80 Based on Artide 8 5 Ec and Case G344/9 8 M“錺“れりo“5 彦“ γ. HB をe Cγ“れ Lr徘2000 ] ECR
I ‐ 1 1 3 69 para . 46 .

8 1 Case T328/o3 02 てGer物“"“ Gれz7H多 Co. OHG γ. Co"“!5拗ね, judgmnent of 2 May 2006 , Para. 42 ,
discussed above at pp . 37‐9 .
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bdbre innP1ementmg agreements , and thls 魚Lvours larger Gnns wlth g艾eater
econon1ic re sources . 8 2

The Council and the Commission responded to the risk of legal uncertainty
in two ways : by attempting to clari行 the substantive meaning ofArticle 8 l , and

by Creating Procedures that allow 食)r a substitute to e元 “" #g noti臼cation . The
substantlve clari塩cation of Article 8 1 can be witnes sed by the 魚ct that the

Commission used the 目nal years of Regulation 1 7/62 to Publish a vast number

of individual exemPtions in a range of markets so that Parties and NCAs are

aware of how Article 8 1 ( 3 ) oPerates . 8 3 In addition, it sought to restrict the
scoPe ofArticle 8 1 ( 3 ) so that Public Policy considerations are excluded をom its
ambit . These are designed to make the aPPlication of Article 8 1 more Predlct‐

ab1e and to aid busines s in a system without ex “"#“ noti鑪cations . Nevertheless

these two measures are unlikely to be of helP when Parties engage in practices

not 食)reseen by the guidelines . A4oreover, because comLPet1t1on Cases are

intimately 魚ct sPeci6C, it has been argued that general guidelines and Prece -
dents are unlikely to Provlde su伍cient legal security to those P1anning an

agree111ent . 84
At a procedural level, Regulation 1 /200 3 provides three additional substi ‐

tutes 知r the now defunct noti臼cation system . The 鑪rst is in Article 9 under

which 鑪rms are able to o節er ( commitments ) to the Commission whereby they

promise to modiか their behaviour when the Commission intends to take

act1on against them. This allows the parties to negotiate a solution W1th the

Commission a員er the agreement has been implemented and investigated by

the Commission . Thus , there is still scope 魚r some 魚rm of consultation With

the Commission . However, the paradox is that the Commission has settled

highly controversial cases where a 魚rmal decis ion would perhaps have been

pre企rable 魚r the sake of transparency to indicate the nature of the
Commission 〕 s policy. 85 Moreover, as with com魚rt letters , commitment deci-
s ions do not appear to bind National Competition Authorit ies . 8 6 Nevertheless ,
the Article 9 route seems to be the 餌nctional equivalent of a noti目cation/

exem薩ption systen1 ･ 8 7

8 2 Gill ia1ms (Modernisation 〕 p . 472 ; F . Montag and A. RoseI1たld (A Solution to the P roblems?
Regulation l /2003 and the Modemization of ComPetition Procedurぎ ( 2003 ) ZgZ拗れr琥霧r
wg#"“werらsre訛れ06 ( also avai1able at : www.宣esh鑪elds . com/Practice/comLPtrade/Publications/

PdgRegulation 1 2003 ‐Pdo .

8 3 E . g . szm“zc偽物g [ 2oo 3 I OJ L 1 0 7 / 5 8 ; A第方拗ね AZを亀 [ 2004 ] O J L75 / 5 9 ; CECED [ 2000 ] OJ L 1 8 7/
47 ; 豆EEn Cらのれ窮o"s を“g% [ 200 3 1 0 J L29 1 /2 5 ,

84 ト4oscherGuest Edito rial ' .

8 5 Case COMP/3 7 . 2 1 4 /o筋 金破れg ヴ すれe Me“!“ Rを亥な すo r初 Ggγ徽錺 B“"“e滅多 [ 200 5 ] O J L 1 34/
46 ; Case COMP/39 . 1 1 6 Co“‐Coね [ 2005 ] O J L25 3 /2 1 .

8 6 Recita1 22 Regulation l /200 3 . But see 人4ontag and Rosen髭ld (A Solution to the Problemsr
p . 1 52 , who argue that national courts should be bound.

8 7 See L . Ritter and W. D . Braun, E“ropeのれ Cの勿Per携われ L“" A P"“#。"“; G“#“e 3 rd edn (The
日ague : Kluwer Law Internation証, 2004 ) P . 2 2 7 .

The second substitute 魚r e元 の"を notincation is Article l o , which is worth
citing in 台uLu :

VVhere the Co]mmunity publlc lnterest re1atmg to the application of Articles 8 1
and 82 of the Treaty s。 requires , the Commission, acting on 菫ts 。wm initiative ,
may by decis ion and that Artic1e 8 1 of the Treaty is not applicable to an agree -
なlent , a decis ion by an association of undertal馬ings or a concerted practice , either
because the conditions of Article 8 1 ( 1 ) of the Treaty are not 飼1611ed, o r because

the conditions of Article 8 1 ( 3 ) of the Treaw are satisGed . The Commission may
likewise make such a 負ndingwith re企rence to Article 8 2 of the Trea呼.

The preamble suggests that the intention behind this provlsion is to clari行 the
law, in Particular when the parties engage in practices 貴)r which there is no

p recedent . Thus , the (public interest 〕 is to promote legal certainty and to
ensure coordinated en食)rcement . 8 8 However, this phrase is quite elastic and
may al1ow the Commission to protect agreements which bene負t the economy
or on other public policy grounds . Having attempted to seal o鮭 the use of

Article 8 1 ( 3 ) as a tool 魚r public po1icy, the Commission might reintroduce
this risk with Article l o of Regulation l /200 3 . 89
The third substitute is a suggestion in the Regulation ) s preamble that the

Commission is stiu able to o鑑er in食)rmal guidance to parti e s where a case gives
rise to ( genuine uncertainty) . 9o such in魚rmal guidance is reminiscent of the
( com食)rt letters ) that the Commission would is sue , and while the Commission

has emphasised that this guidance would be provided only when the legal
is sues are novel and unresolved and of Communi呼 interest , the guidance , like

com食)rt 1etters , do es not bind national courts or compet1t1on authorities . 9 1

This procedure allows 食)r continued dialogue between industry and the regul‐

ator but it is a 餌rther recognition that a shi員 to an gx Posr en数)rcement po1icy

needs to be ba1anced by an el曲ective g元 “"#g notigcation system.

It remains to be seen whether these methods of granting some 食)rm of

guidance are going to be workable . They present three challenges . The 臼rst is

whether the guidance is su脩1cient 貿)r parties . The second is the extent to which

they can be used to negotiate or impose upon parties obligations that have

nothing to do with the anticompet1t1ve e l節ects but are designed to open

markets . As noted in chapter 4 , the arst Article 9 settlement on 魚otball

broadcasting rights raised questions as to the relevance of cultural and indust‐

rial policy. The third risk is whether the Commission' s worldLoad might be

88 See also Dra員 Regulation imlp1ementing A亘icles 8 1 and 82 EC [ 2000 ] OJ C3 6 5E/2 84 ,
EXp1anatory NIe1エーorandum Article l o ･

8 9 瓜dontag and Ro sen先1d (A Solution to the Problemsr p . 1 1 5 , who note that the EuroPean
Parliament was in 魚vour of inte1preting Article 1 o as a Public Policy measure to achieve W1der
Communi呼 ambitions .

9O Recital 3 8 Regulation 1 /2003 .
9 1 Commission No t党e oれ r歛orれの G“!““"℃e rgz破れ夢o Noγe Z Q%5r!oね5 のれ℃#"!"gArr党をs 8I “"“

82 ヴ物e EC Tr"“ 物錺 A務“" 翔破ぢ“““ C““5 [ 2 004 ] OJ C 1 0 1 / 78 Paras . 5 , 24 and 2 5 .

　
　

　　
　

　　　
　　　

ッす
き

＼
く

.
へん

′
ん

、
も

ヂ
ノ

ミ
′

、
ヒ

ス
,
人

"
Uみ

“
･
ゞ

く
び

"
ス

･
U^

′訃
“
"

↑
ひ
だ

U
U.

包
ん

ミ
こ
ご

バ、



E 〔 〔om P em - o n Law 4 1 5

ai鈷ected so that these Procedures remove resomces をom its central activity,

6ghting hard‐ co re cartels ‐

12 N a t i o n akomPe t i t i o n Au th o r i t i e s

Nationa1 ComPetition Authorities are exPected to take on more cases than the
Commission , and the UK government suggests this P1aces NCAs in the 〔 drivlng
seat for much comPetition law en魚rcemenで . 92 In particular they Will address
lo cal comPetition 1aw inをingements where they have a comParative advantage
because of their 免miliarity With the lo cal markets and are better P1aced to

regu1ate national markets than the Commission . 9 3 The degree to which this
division of labour wil1 Provide e鈷ective en魚rcement dePends on three varia-
ble s : Whether the Commission has managed to save resources With Regulation

1 /200 3 ; Whether en魚rcement among the twenty- six comPetlt1on authorities

can be coordinated e鈷ectively; and Whether NCAs en魚rce comPetition law

With equal determination . 〇n the 丘rst Point , we have seen above that the
Commission has considerable resPons ib ilities under the new system . いノe con-

sider the second variable , coordination , in section 3 . 3 below. It is too soon to

make any obseNations about the third variable , but some Preliminary obser -
vations may be attemPted . First some NCAs are less Politically indePendent
than others , 94 second some have 俺Wer resources and less exPertise ( e . g . it was

rePorted that the seven members of the Belgian comPet1tlon authority had
resigned in Protest because resources Were Woe餌1ly inadequate ) , 95 and third ,
as a result , some Wul have more Prestige than others . The uP shot is that en食)rce ‐

ment may be more intensive and soPhisticated in states With stronger and more
Well‐ resourced comPet1t1on authorities ( e . g . the UK Germany and Italy) and
1es s so in states Where comPet1t1on authorities 1ack the resources or eXPe ]nt1se to

en魚rce comPetition law actively. In less than tWo years since the oPeration of
the network began dig或erences were already beginning to aPPear . Between

I May 2004 and 30 June 2006 , the three busiest comPet1t1on authonties Were
the French ( ninety魚ur cases ) , the German ( six等‐four cases ) and the Dutch
(魚賞y‐魚ur cases ) ; whue 1Melve Member Stateゞ NCAS initiated 髭Wer than ten
cases . 96 Diversity in the comPos 1t1on ofNCAs is acをmowledged under Regulation
1 /2003 so long as the NCA is able to carry out the tasks under the Reg証lation･ 9 7

9 2 Department of Trade and Industry (NIodernisation - A Consultation of the Governmenで s
Propo sals 魚r Gi涯ng E鈷ect to Regulation 1 /2 003 and fOr Re‐ alignment of the ComPetition ACt
1 998 (Apri1 2 003 ) .

9 3 Temple Lang くDecentralised Application) .
94 A. Rney EC Antitrust Modernisation : The Commiss ion Does Ve肘 Nicely ‐ Thank your [ 2003 ]

E“rope“" Co物Per鴬あれ LのW R初芝W 659一6 1 , suggesting that there is less po1itical independence in
the new NIember States ) authorities .

9 5 Forrester 仏4odernisation' p . 1 06 .
9 6 s tatistics are complied at the ECN) s homepage : http : / / ec . europa . eu/comm/competition/

antitrust/ ecn/ ecn home .htmd .

9 7 Artide 3 5 Regu1ation 1 /200 3 .

l n s t i t U t i o n s

W7hether this divers1ty wiu continue and whether it can cause damage to the
Community interests remains to be seen .

Even ifNCAs are equal in terms of resources , however , it may be questioned
whether creating twenty一転ve additional authorities can lead to more e l目究ective

en食)rcement . It has been suggested that dif1Eicult cases always require lengthy
apPraisal whether at national or Community leve1 , so that the aPP1ication of
comPetition laW by NCAs is not 1ikely to lead to 魚ster or cheaPer en食)rcement
at least in the short run . Dif161cult case s in をont of ineXPerienced autho rities can
also 1ead to diverging interPretations ; moreover , the NCAs are entitled to set

diverse en食)rcement Priorities . This suggests that under the new system there
may not be, at least 魚r a transitional Period, a level P1aying 負eld 魚r 鑪rms . 9 8
Moreover , the involvement of NCAs is subj ect to one 鮠rther uncertainty

even in the easy cases of a nagrant breach of comPetition law. In order 食)r the
aPP1ication of EC comPetition law to be engaged , the Practice must al目或ect trade
between N1ember States . It i旨) 1loWs that the anticomPetitive e目弍ects wi肛 occur in
the hズ1 ember State where the NCA is lo cated and in other N1ember States as

weu. However, the Penalties that the NCA can imPose seem to be restricted to

e節ects 企lt in its territo]ヲ, and the NCA has Powers to en魚rce the law only
against Grms located in its territo lツ. If so , this would risk undermining the
rigorous en魚rcement of EC comPetition 1aw because the NCA would not be

ab1e to imPose a 錠ne re旦ecting the entire harm of the inをingement . 9 9 The
alternative, that once the 負rst NCA reaches a decision, the other NCAS Where

the agreement causes harm餌l e鈷ects will institute their own proceedings , may
violate the 鑪rms rights ( in breach of the 彼 らZ“" !“““ rule Which Prevents
multiP1e Pro secution and punishment 魚r the same o鈷ence ) , 1 oo but moreover
seems a highly ine節1cient use of resources . It remains to be seen Whether the

EuroPean ComPetition Network Win elaborate solutions to this issue .

3 。 3 Th e E u ro pe a n [ompet i t i o n N etwo rk

The EuroPean ComPetition Network (hereina箕er the ECN) Was established in

2002 , When Regulation l /2003 was agreed . 1 0 L The ECN is not an adI][1 inistrative
body, but a 貿)rum Where the Commission and NCAS meet to carry out tWo

あrmal tasks : auocating cases among the NCAS ( coordination of enfo rcement)
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These two 虹nds of coordination are neces sa1y because Regulation l /2003 dld
not estab1ish a system Whereby the decis ion of one NCA binds others ･ Instead,
to use the Commission ) s jargon , there is a system of (Parane1 competenceS ) ‐ 1 0 3
This means that , in theory, an agreement could be reViewed independent1y by
more than one NCA and each cou1d reach a d1臼戌erent resu1t ‐ To avoid this
outcome , which would をustrate the aims of the re食)rm Programme, the
Commission expects that cases can be allocated via the ECN and has published
a Prescriptive notice to regulate case allocation , and there are sal後◇guards to
ensure rules are apP1ied consistently. VVe consider these tWo 氏)rms of c。ordi -
nation in turn .

Coordination of en食)rcement is provided 食)r in the Notice on cooperation
within the Network of competition Authoriti es . The basic PrinciP1e is that
each case should be taken up by either a single NCA, or severaI NCAS acting
j o int1y, or the Commission . 1 04 This leads to one dec1s ion per case and avoids
1nc。nslstent outcomes (but , as suggested above, it is not clear whether をom a
deterrence perspective the NCA is able to imPose 負nes 貿)r all the anticompe-
titive e鈷ects ) . The reason Why a system of exclusive competences was not
established is probably because NIember States wanted to remain をee to
apply competition law independently of other NCAS . 1 05 This is conarmed by
the political declaration establishing the ECN, where, while Nfember States
agree to cooperate with other NCAs and the Commission on the basis of
く equality, respect and solidarityも they also declare the independence of each
NCA. 1 0 6

1n practice , the ECN wiu not operate to allocate cases , but to reallo cate them,
because a competition case win 負rst be taken up by one NCA Whose 臼rst duty is
to notiか the Commiss ion and other NCAs that it has commenced an inves ‐
tigation . 1 0 7 0nly at that moment might a case be reallo cated, and this can
occur for two reasons : 負rst , the NCA itself seeks reallo cation ( e . g . because it
realises that there is another NCA that is better p1aced or because it W1shes t。
cooperate with another NCA) ; second, another NCA or the Commission
might request that it address the case in question . In order to decide Which
NCA should act) it is determined Which NCA 1s (wen placed ) on the basis of
three criteria : the e鈷ects 。f the in臼ringement in question occur in its territory; it
is capable of issuing an appropriate remedy; it is able to obtain the relevant

1 03 Commiss ion No rをg oね Cooperの拗ね 霧物ずれ ずを Ng彬ぴた りの物perダカo" A拗れ解せグg斑2004 ] OJ
C 1 0 1 /43 (hereina貴er Notice NCA) Para . 1 .

1 04 Ibid . para . 5 .

1 0 5 The mlost that was agreed is that if one NCA is acting, then other NCAs and the Comm1ss1on
are entitled to use that 魚ct to reject a comPlaint on the same inをingement . Article 1 3
Regulation 1 /2003 .

1 06 Jo int statement of the Council and the Commiss ion para . 7 .
1 0 7 A亘icle u ( 3 ) Regulation l /20 03 (NCA〕 s duty to inform the Commission ) ; Arti cle n ( 2 )

(Commission ) s obligation to in魚rm other NCAS ) and Notice NCA paras . 1 6一 1 7 (NCA's duty
to in魚rm the ECN) .

　　 　 　
しし
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in貿)rmation . 1 0 8 The Commission is deemed to be better placed than NCAS
when the agreements have e負鏑ects covering more than three NIember States or
when the case raises issues of Community interest or a new legal issue . 1 0 9
Cooperation among NCAS continues once the case has been al1o cated in that
in貿)rmation that NCAs have about the arms under investigation may beexchanged . 1 1 0

VVhile these e l目茸orts to coordinate en食)rCement are designed to make anoca‐
tion predictable , 1 1 l certain potential risks arise . First , there is a risk of under ‐
en知rcement : a wen‐placed competition authority may take no action, either
because the anticompetitive behaviour in question is seen to be in the national
interest ( e . g . an export cartel ) so the NCA re鉦ses to prohibit it , or because ,
while wining to address the issue, it lacks resources to take action . S econd, there
1s a risk of duP1ication of en食)rcement : if two or m。re NCAs want to act 。n
the same inをingement, there is nothing in the ECN procedures that establishes
a 食)rma1 Way to al1ocate a case to one NCA. The risk 恥r a Grm is that its actions
are evaluated in an uncoordinated manner, With dif幹erent resu1ts in dig『erent
NIember States . 1 1 2 However, some have suggested that Parauel en食)rcement is
incompatible With the principle that penalties cannot be imposed tW1ce 食)r the
same in6ringement, so that While it is possible 皮)r NCAs to investigate a case
j ointly, only one NCA is entitled to impose a penal呼. 1 1 3 These risks of dup11-
cation and under‐en魚rcement sho1証d m紐くe one query the degree to which
Regulation 1 /2003 can lead to a more e鐺ective application of EC comPetition
law. 1 1 4 The Commission had predicted that reallocation would be rare and it
reported that in the 1 80 new cases in 2005 there were 企w rea虹ocations (Without
unあrtunately reporting the number of reauocations ) . 1 1 5

In contrast to the in魚rmal (network) structure put into place to ensure
coordination of en魚rcement, the proces s 魚r coordination of outcomes is
hierarchical, because while there is little to ensure cooperation among the
NCAS , the Commission controls the decision-mak1ng practice of each NCA.
Firs t , an NCA may not reach a decision that is contrary to a Commission
decision . 1 1 6 Second, be魚re adopting a decision, the NCA must send a dra昼 to
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ECN seems to be sldelined by provls1ons that certain ant1c1p ated decls1ons may
be re俺rred (by an NCA or a Member State ) to the Adviso等 Committee . 1 1 8
Thus the ECN seems to have little role to play in the deve1opment of sub‐

stantive law, where the Commission plays a mon1toring role .

The system a鈷ords the Po ssibi1lty of coordination to a much greater extent
than the Powers available to 企deral comPet1t1on authorities in the United
States . 1 1 9 This might be neces sary given the relative inexPerience of certain
Member States with compet1t1on law, although it does undermine the
Commission ' s claim in the い7hite PaPer on Modernisation that there is a

〔 culture of comPetition' in the EU . Arguably such control mechanisms
would be 1ess relevant if this culture were better embedded in national laws .

In 筑ct in 2005 the Commission said that the ECN was serving as a means to

create a comPetlt1on culture among the Network members . 1 20 Moreover , the
Commission ) s determination to control the results that NCAS reach stands in

contrast to the as sertion in the VVhite PaPer on A4odernisation that there is

( abundant case law, clear1y established basic principle s and wen‐deaned
detailゞ . 1 2 1

A more general re旦ection is warranted about the functioning of the ECトL
and that is to consider what assumPtions underlie networks and how 魚r

the Commission has designed a system W1th the Potential to contribute to
deliver1ng ei曲ective en食)rcement . 0n one level , it has been argued that a well‐
台unctioning network requires three conditions : mutual trust and cooperation;
pro企ssionalism; and a common regulato等 philosophy. 1 22 Judged against
these standards , the ECN is not perl俺ct ‐ VVhile there is some degree of trust

( the members are committed , at a Politi cal level , to the ldea of one NCA per
case ) , the Commission) s right to veto NCAs by taldtng a case away をom them
and the ability of one NCA to institute indePendent Proceedings should it
disagree W1th another NCA Point to a 1ack of comP1ete trust among the
members of the ECN . There is a good degree of cooPeration ( esP eciauy with
the Prov1s1ons 魚r exchanging in魚rmation) but the Commission seems to
retain its role as Principal . A述I NCAs are increas ingly Pro食ssionalised, a1though
Regulation l /2003 does not require that an NCA should be indePendent of
government contro1 , which could weaken the role of the network. The
Commission believes that there is a common regulatory Philo soPhy a箕er

魚rty years of centralised competition law en知rcement; however , as we
said beすめre , this statement is not consistent with its re ‐ interp retation of

l 1 8 Article 1 4 ( 7 ) Regulation 1 / 200 3 ; Notice NCA paras . 6 1-2 .
1 1 9 T . Calvani (Devolution and Convergence in Competition En魚rcemenで [ 2003 ] E“roPg“れ

Cα物P8祓わ" Lのw R"!“lw 4 1 5 , 422 ; PJ . Slot ( I s Decentr証isation of ComPetition En賃)rcement
Dangerous? Drawing Lessons をom the US Experience ) 200 1 Fo拗れのれ C留学)o"を L“w 初頭彬re
l o 1 (Hawk ed . 2002 ) .

1 20 EC Commiss ion 勤行“癈豹れ Reporr o れ の拗Per! #!oれ PO Z!“ ( 200 5 ) p ara . 2 04 .
1 2 1 VVhite Pap er on JA4odernisation para. 3 .
1 2 2 G . Maj one (The Credibili呼 Crisis of Communi呼 Regulatioぱ ( 2000 ) 3 8 70“rれの ヴCo“"“

人4のrk“ &““を5 273 , 29 7-8 ‐
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Artlcle 8 1 ( 3 ) . While the conditions 魚r a succes s餌l network might not be
per企ct , it may be suggested that the Presence of the ECN itself win make each
NCA accountable to the others and eager to ensure the success of the network

and the e鈷ective en魚rcement of competition law. Thus the network might
strengthen itself as the members have an incentive to maintain their reputat1on
in the eyes of their coneagues . 1 2 3 Trust , cooperation and a common regulatory
philo sophy can emerge through the working of the network. 1 24 However, one

且aw in the Commission) s design 魚r the ECN is its excessive zeal in holding
NCAs to account, which may lead to too much homogeneity in the Per免rm‐

ance of NCAS . 1 2 5 This criticism is based on the 魚ct that the ECN gives the
Commission hard law powers to control the NCAs when a les s rigid scheme

of accountab1lity would be pre俺rab1e , so as to allow a degree of regulatory
diversity. It has been suggested, 魚r example , that the ECN could 餌nction as

a 魚rum 魚r comParing and evaluating the performance of the NCAs and

that this would allow each NCA to have greater autonomy while creating a

system where , incrementally, the methods of en友)rcement can converge by the

dis semination of (best Practices ) . Moreover , diversity may be necessaーy as

conditions of each market vary, requiring diverse regulatory e 1曲orts ･ In the

latter case , it is Worth remembering that one argument 1氏) r Regulation 1 /2003 is

that NCAs have a better understanding of local markets . This should imP1y

greater autonomy when such markets are regはLated, and 1es s oversight by the
Comm1ss1on .

4 S i de e ffe tt$

い!e noted some of the practical challenges that the current system of en知rce -

ment 魚ces above . いノe suggested that Regulation 1 /2003 , 魚r 壼om being neces -

sary and revolutionary, was part of an incremental re‐ o rientation of

competition law en魚rcement, and a response to a more comP1ex set of 魚ctors

than j ust Commiss ion overload, in Particular a response to Pres sures 宣om

those wantlng a EuroPean Cartel o伍1ce , and an interest in develoPing a new set

of enlわrcement prioritie s . いノe also noted that the Commissioがs tasks go

beyond the pursuit ofhard‐ core cartels and extend to designing policy, guiding

uncertain 負rms planning agreements that are not in their nature anticomPeti -

tive , and monitoring NCAS . As 魚r the latter , we suggested that the coordina‐

tion among NCAs is incomplete and that the ECN might not be des igned in an
ideal manner because , rather than devising some 魚rm of network governance ,

whereby the ECN becomes a locus 魚r the development of competlt1on policy,
the Commission seems to retain a Primary role . In this section the net is cast a

1 2 3 Ib id . p . 2 9 8 .
1 24 D . NIarsh and M . Smith (Understandmg Pollcy Networks : Towards a D ialecti ca1 APProach )

( 2 000 ) 48 Po!! ##℃5 4 .

1 2 5 p . Nicolaides 〔The politica1 Economy ofMulti- tiered Regulation ln Europe ) ( 2004 ) 42 〆o拗ねZ
ずの徽れoれ M“kg器物“!6 599 .
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little wider , to Consider how 魚r Regulation 1 /2 003 Chal1enges the nature and

ro1e of competition law.

4 . 曾 i皿d i f iQ t l o n

so ]me scholars have argued that one 食ature of modern states is the increased

(j uridi臼Cation) of social and economic li企 . By thi s they mean that more areas of

human aCt1v1W are subj ected to legislation , en魚rCement by regu1atory authoト

ーt1es and judicial control . 1 26 1melda Maher has used this Concept to renect
upon the re魚rm of UK competition law in 1 998 , where the iuridi負Cation of

compet1t1on Policy seems to have occurred in a 魚irly dramatic manner : gone is

discretionary ministeria1 Contro1 over how to regu1ate restrictive practices ,

gone is a (public interest ) standard in the legislation and in come agenC1es

freed 饉om state Control , with increased invest1gato等 powers and app軍ng
legal standards that are more easily susceptible to judicial review. 1 2 7 Regulation
1 /2003 Can be said to 知rCe the juridiGcation of competition law acro s s the EU

in that it requires that NIember States designate independent Compet1t1on

authorities to apply Articles 8 l and 82 . 1 2 8
If juridi臼cation replaces politics with law ( o r , to use Pro先sso r Teubner ) s

more elabo rate words , it constitutionalise s the economic system) it also

g1ves greater p rominence to teChnocratic methods 知r addres s ing competi -

t ion prob1ems , and economic theo ries Come to the 魚re . Doctrine becomes

subs ervient to the ins ights of economics , and the 〔 public interest ' go a1s

o f competition law as administered by a state ‐ Centred system vanish . This

phenomenon is C1early vis ible in the British system and is likely to rep eat

itself acro ss Europ e as a result o f Regulation 1 /2 003 . It might be argued that

there is nothing serious at stake : after all , markets are best governed by rules

that are sens 1t 1ve to the way markets work, and if juridi臼Cation of competi ‐

t ion law is neces s ary to allow institutions to regulate markets more e節ect -

ively, it shou1d be we1comed . Juridi臼cation might even be what the

Commission wished to achieve with Regulation l /2003 : by placing the

bulk of en魚rCement in the hands of independent agencies , it responded to

the Crit i cisms of its own polit i ci s ed decis ion‐making institutional makeup .

The problem is that while NCAS may well apply legal standards in a narrow

technical manner , the Commission remains the supreme en貿) rcer and public

poli cy Considerations Can still b e identi臼ed, either via Article 8 1 ( 3 ) deci ‐

s1ons , o r via the pro cedures that the Commis s ion has under ArtiC1e s 9 , l o

and 1 6 of Regulation 1 / 2003 that we di scuss ed above ‐ Juridi鑪Cation is
incomp1ete .

1 2 6 S ee gener証ly G. Teubner (Genera1 Aspectゞ m G. Teubner ( ed . ) /“作の物“ず!o れ ヴ So““! やをγ偽
(Berlin : De Gru肌er法 987 ) .

1 2 7 Maher ‘ Jur1di鑪catioぱ . 11 2 8 Arti cle 3 5 ( 1 ) Regulation 1 /200 3 .
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professor 、Wi故s has suggested a provoCative perspective をom which to chau‐
enge Regulation l /2003 : modernisation is not about empowering nationa1
Compet1t1on authorities ) rather a strategic move through which the
Communiys economic policy (based on neoliberal ideas about how markets

work) is imposed on Member states . 1 2 9 The argument is plaus ible in that , as we
noted above in section 3 , NCAS must 鑪rst and 魚remost apply EC Competition
law, they must subj ect their decis ions to scrutiny by the Commission, and
considerable so員 law measures have been put into place to secure a uni魚rm

interpretation of EC competition law among the NCAS . This deprives govern‐
ments of the power to apply national law to carry out various 魚rms of

industrial policy. This Cr1t1que suggests that Regulation l /2003 places DG
Compet1t1on 1n a po s1t1on Comparable to the European Centra1 BankJust as
the ECB dictates monetaIy policy 魚r nationa1 Centra1 bamks , so the Commission

dictates the direction of compet1t1on policy わr NCAs to implement . Thus,
the deCentralisation of en魚rcement achieved by Regulation 1 /2003 gives the
Commission more power over the development of competition law in the EC
than the system of compulsory notiGCation in Regulation 1 7/62 . In e節ect , this

Regu1ation Can be Characterised as 魚rcing (Convergence by stealth) , turn1ng
NCAs into branches ofDG COmpetition . 1 3 0 AS MosChel had put it , the e鈷ect of
modernisation is that く the organs of the Member States mutate into au幻1iaries

of the Commission) . 1 3 1 From this perspective , Regulation 1 /2003 1s part and
parcel of the Community' s industrial policy, premised upon the promotion of
をee markets .

This vision is not a threat 食)r h/1ember States whose economic policy is
broadly in tune with the Commission) s but it can provide a source of tension

with Member States who see their sovere1gnty over economic policy taken
away by the Commission) s inCreased e鈷orts to remove econom1C governance
をom the N1ember states . The ant1CLPated risk that this Creates is of tens ion and

connict beロンveen the Commission and h/Iember States who are antagonistic to
the Commission' s policy. It remains to be seen whether some reaction akin to

that of the polish government in response to EC merger 1aw (which we
discussed in Chapter 8 ) will mani危st itself in controversia1 Article 8 1 Cases .

4 . 3 Th e re b直h o f n a t i o n a l l a vv s?

In a provoCative re且ection which tal1ies W1th the two themes broached above ,

pro焦らs sor Uurich has suggested that the reduction in the scope of EC
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competition law whlch has been brought about by the substantive changes that
we discussed in earlier chaPters ( i . e . the use of the consumer we1魚re standard
and economic theories of anticomPetitive harm) , combined With the margina
l1sation of national competition law brought about by Regulation l /2 003 ,
could in turn stimulate the growth or rebirth of other doctr1nes in the
Member States ) in particular laws of un魚ir comPetition . That is , courts and
Member States might react against the dominance of the Commission by
recourse to other norms to reassert their understanding of what competition
is about . This might occur with rules of law that may apply to contradict
Article 8 1 but are in con魚rmity with EC 1aw by virtue of Article 3 ( 3 ) of
Regu1ation l /2 00 3 . He argues , with re企rence to German law, that this develop -
ment wou1d complement EC competition law, in particular by protecting
competitors and granting each their (b asi c をeedom of individual competi -
tion) . 1 32 These renections are a reaction against the increasing use of econo‐
mics in EC competition 1aw and the abandonment of ordoliberal principle s of
discipline and pluralism .

A similar example that supports this analysis can be seen in the approach
taken by the British Competition Commission ( CC ) acting under the powers
of the Enterprise Act 2002 . In two recent market investigations ( over store
cards and Warranties 魚r electrical goods ) the CC concluded that there was a
market 魚ilure that required regulatory intervention in scenarios Where no
action Would be warranted under EC competition law. 1 3 3

In the case of store cards , the concern arose when large department stores
o鈷ered consumers a store credit card (which can normally be used only to
make purchases in the store which is sues it ) with very high APRS ( average
percentage rates , a standard measure for the cost of a credit agreement ) , 俎l
store cards had high APRS , a1though there was no agreement among the store s
to 臼lx high rates . The CC あund that there was no competlt1ve pres sure on
retai1ers to reduce the APR; and Whi1e credit card APRs were much 1ower, this
did not exert any compet1tlve pressure on store cards . There was simply a
market 魚ilure which harmed consumers . The remedy imposed was to require
store cards to provide clearer and greater in食)rmation 貿)r consumers about the
APRs and the charges they Were 1ike1y to incur ･

In the case ofwarranties 貿) r domestic electri ca1 goods, concerns arose about
the sale of extended Warranties in store . The larger retail outlets had their own
electrica1 Warranty which they o鈷ered to consumers . It was noted that unless
the warranty was bought in store , consumers Were unlikely to obtain warran‐
ties 貿) r the goods . The CC あund little price compet1t1on on Warrant1es
( although there Was considerable competition 知r the sale of the electrical

1 3 2 H . UI1ri ch (Anti -Un魚ir competition Law and Anti ‐Trust Law: A Continenta1 Conundrum? '
EUI Wor虹ng Paper in Law 2005/0 1 ( available at httP : //cadmus . iue . it/dspace/ ) PP . 45-6 .

1 3 3 Competition Commiss ion S#oた C“γゐ M“訛# 効γ6増錺わ携 7 March 2006 ; ComPet1t1on
Commission E元たねを“ Wの"“#““ね Do物e鋭化 五を“!℃“ Gのゐ Cm 608 9 ( 2 003 ) .
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goods ) and ConC1uded that the ave largest retailers made excessive p ro負ts when
se1ling warranties as a result o f the markeで s imPer先ct1ons ( estimated at
b etWeen 先 1 1 6 and 先 1 52 million more than would have been earned in a
compet1t1ve market ) . This meant that consumers would pay a third less 魚r

the warranty in a compet1tLve market . This market 銘ilure was remedied by
1mpos1ng requ1re1nents on retailers to Provide transparent in食)rmation about

the price of warranties ) and to allow Consumers to cancel a Warranty easily, so
as to 魚Cilitate their search 食)r better o節ers . 1 34

The puzzle with both of these decisions is that traditiona1 Competit ion law
norms Could not apply. This might suggest , as we have already hinted in
Chapter 9 , that the market investigation powers of the Enterprise Act are a
way of 饉1ling in the gaps of other Competltlon rules . 〇n the other hand , it
might suggest that the persp eCtive through which the CC acted in these two

cases is quite di銘erent をom that which would be adopted by a compet1t1on
authority. Rather, the actions of the CC are more reminiscent of tho se of a

consumer protect1on agency: consumers are portrayed as weak and iu

in魚rmed and in need of saたguards to avoid incurring debts . It is a much
wider conception of consumer wel魚re than that disP1ayed by competition law
enわrcement . A competition laWyer would ask whether the store sening the
Card had market power and answer this in the negative : the Consumer should
shop around 魚r the best credit deal ; the 魚Ct that many consumers 魚il to do so

is their 魚ult , or a problem with the market , but not something 魚r which the
retailer is responsible . The exces s pro臼ts earned by retaile rs are not a maJ or
ant1trust worry either : in 魚ct, as we noted in Chapter 7 , the EC Commission

hardly bothers with pursuing exces sive pr1C1ng Cases . Likewise the remedies are

quite remote をom that which we see in Compet1t1on cases and they look more
like the kind of regulatory remedy one sees in consumer law, which prizes the
prov1slon of Clear information to the consumer and the ability to cance1
Contracts をeely‐ On the other hand, acco rding to some economists , this is

the direction that Competition law shou1d take , by 食) Cusing on 銘Ctors that
determine Consumer habits . 1 3 5

Jus t as p ro後ssor U1lrich noted how German unねir competit ion 1aw might
be deployed to extend the Concept of competition beyond economic efね ‐
C1ency to guarantee economic をeedom of busines s es , the CC extends the

notion of consumer welfare by Considering a di自戒erent kind ofmarket 銃ilure
( lack of in魚rmation ) , which Causes the same kind of harm that Competlt1on

1aw sa食うguards . The expans ion of national law may resu1t in a richer

domestic Culture of compet1t1on than that which DG Competition i s keen
to create .

1 3 4 The SupP1y of Extended VVarrantieS 0n Domesti c Electrica1 Goods order SI 2 0 0 5 No . 3 7 .
1 3 5 M . Waterson (The Role of Consumers in Compet1t1on and comPetition Poli cゾ ( 2003 ) 2 1
物拗ね“#oれの〃o“““ ヴ乾物s攪“! ○““"!z“拗ね 1 29 fbr an iuuminat1ng account .
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breach ofhis statutory dutles , but the court did not al1ow the clalI11 . The alm of
the statute was to Protect the animals をom disease , not to guarantee their
sa俺可. Had the sheeP died 宣om illness , a claim wou1d have been allowed, but
the lo ss in question did not 魚u within the Protective scoPe of the statute . 1 4 1 An
action 貿)r da1mages under Articles 8 1 and 82 is a1so an action 食)r breach of
statutory duty, so it is relevant to exPlore what the Protective scoPe of these
nneasures ls .

There are two ways to eXp1ore the Protective scoPe of comPetition 1aw
statutes . The 巨rst begins by suggesting that Private litigation has a dual 16uLnction :
it Protects the P1aintif\ and it deters 鉦箕her anticomPetitive conduct . 1 42 This
is suPPorted by the 魚ct that the Plainti登must Prove both that the de先ndant ) s

act restricts comPetition (now understood as a harm to consumer wel魚re ) ,
and that he has su節ered a personal 1os s ‐ ComPetition law does not Protect an
individua1, but the market , Private litigation then should be allowed when the

p1aintifr s action he1Ps to deter anticomPetitive behaviour ･ 1 43 The second Way
to iustiか a right to damages is to exPlore what classes of Person EC comPeti ‐
tion 1aw Protects ･ on this basis , an consumers should be entit1ed to c1aim

because EC comPetition 1aw Protects consumer we1fare ･ This was made quite
clear in the Court ' s exP1anation of the harm caused by a cartel :

5 PnV議 te em fo 『鱒men竜

MIodernisation envisages an increased role 貴)r damages claims by Parties
su節ering をom anticomPet1t1ve conduct . 1 3 6 VVhile the EuroPean Courts pro -
claimed that Articles 8 1 ( 1 ) and 82 have direct e鈷ect and granted actionable

rights as early as 1 9 74 , 1 3 7 to date there has been little recourse to the courts . A
maj or study in 2004 suggested that there was ( total underdeveloPmenで of

damages actions 魚r breaches of comPetition law, with aPProぬmately si癖
cases since 1 962 ･ 1 3 8 This is a Paltry record if comPared with the United States
where Private actions outnumber Pub1ic en食)rcement by a ratio of ten to one, 1 3 9

and where some commentators suggest that there is under‐en食)rcement in

sp ite of these larger numbers . 1 40
VVe eXP1ore the Possible role of Private en貴)rcement in the EC in the

魚亞owing way. First , we argue that the ECJ has 魚iled to addres s a crucial

question about the Protective scoPe of comPetition law, by stating that anyone
is をee to claim damages . The e l曲ect 。f this is to allow claims by Parties whose

success をustrates the aims of comPetition law. Instead, we argue that only
certain Parties should c1aim: consumers and comPetitors . In section 5 . 2 we

consider the dif船1culti es in comPensating consumers adequately. In section 53

we explore some of the reasons why a culture of Private litigation might not

emerge readily in the EC, and in section 5 ･ 4 , we consider the relationship
between modernisation and Private en食)rcement .

5 . 1 Th e p ro ted i ve s[o pe o寅ompet i t i o n l aw sta t u te5

In any tort liability rule , the law imPoses certain limitations on the right to
claim. Some of the limits are created by ru1es of caus ation , but 鎧rst the courts

decide the 虹nds of Plaintif≦8s that have a right to seek damages : the Protective
scope of tort ･ A wen-known Eng1ish tort case can he1P exPlain what this means ･

A shiP ‐owner agreed to carry a number of sheep belonging to the de先ndant .

The sheeP were washed overboard because the shiP ‐owner 魚iled to secure
them in Pens , in breach of the Contagious Diseases (Animals ) Act 1 8 69 . The

owner of the sheeP sought damages on the basis that the shiP ‐ owner was 1n

1 3 6 see Redta1 7 ( notmg that national Courts have ( an es sent鼠 part to plaゾ ) and Article 6
Regulation 1 /2003 .

1 3 7 Case 1 27/ 73 B魂弩物g R““!o 錺 牝を硲を のれ“ So““〆 B喫e を5 A“ re“r5, のれPos麓鋤rs er
E滅絶第5 を M“既製“ γ. SABAM [ 1 974 ] ECR 5 1 para . 1 6 ; the right to damages was restated
in Case C-2 8 2/95P G“劭" A“ro 7笏o初を5 γ. Co徴“‘$わ" [ 1 9 97 ] ECR I- 1 5 0 3 para , 3 9 ,

1 3 8 Ashurst Study on the Conditions of Claims 食)r damages in Case of in6ringement of EC
compet 1t1on 工ules , 3 1 August 2004 ( avai1able at http : // eC . europa . eu/comm/Competition/
antitrust/others/ actions一節r-damages/ study.html ) .

1 3 9 B . E . Hawk and J . D . Veltrop (Dua1 Antitrust En免rCement in the United States ) in pJ. S1o t and
A. MCDonnell proce““た 微“ E欲or℃g翔g履 物 EC のね“ US CO物per!“oれ L““ ( London : Sweet &
M知Xweu, L 99 3 ) p . 2 7 .

1 40 See generauy c . AJones prかの花 E欲or““錺r ずA"#‘#γ第# L“" #" #を Eg UK““ 口繋 (oxford:
0面ord Univers ity Press , 1 9 99 ) .

Participatlon by an undertaking in anti ‐ competLt1ve practices and agreements
constitutes an economic in目ringement des igned to ma幻n1is e lts pro臼ts , generally
by an intentional limitation of supp1y, an artincial divis ion of the market and an

arti6cial increase in Prices . The el曲ect 。f such agreements or of such Practices is
to restr1ct 登ee compet1t1on and to prevent the attainment of the common

market , in particular by hindering intrをCommunity trade . Such harm魚l e鈷ects
are passed directly on to consumers in terms of increased prices and reduced
d1versity of supply. W7here an anti‐ competLt1ve practice or agreement is adopted
in the cement sector , the entire construction and housing sector, and the real‐
estate market , su鋳er such e l目弍ects ･ 1 44

Note how the Court argues that the individuals harmed by a cartel are all those
who Purchased cement, and a1l consumers 1餌rther down the line that su鈷er as a

result of the higher Prices in the industry. It &〕uows をom this that consumers
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Artide 8 l ‐ Unti1 recently, the Italian CourtS had ref角used to recognise the
consumers right to Secure damages , but in a Pathbreak1ng judgment It証ゾS
highest court has now recognised that comPetition law sa l俺guards consumer
interests . 1 45

In sum, we can iustiか the right to damageS for consumerS on two alternative
grounds : they have a ( Subj ective righで which is within the Protective ScoPe of
Article 8 1 , or their lawSuits deter unla叺窪ul agreements ･ 1 46
The Same two justiQcationS can be invoked to establish that comPetitors

have a right to Seek damages . Recan that Article 82 is designed to Protect
comPetitors をom the exclus ionary tactics of dominant 臼rms . Note a1So that , as
we saw in chaPter l o , vertical restraintS can 食)reclose market acces s to other
comPetitors . In these two ScenarioS the Person that the law Seeks to protect
Should have a right to damageS . From a deterrence PerSPective , granting a right
to damageS to a Person that is so directly injured by the anticompetitive action
serves to Protect those who are less directly ai飴ected, 貿) r examP1e consumers or
would‐be entrants who may be deterred because of the dominant 臼rm)S exclu‐
S1onary rePutat1on .

However, the Court of Justice has not examined what the Protective ScoPe of
the comPetition laws is in the manner Suggested above , and has Said that other
Parties are also able to claim damages 食)r 1n臼ringements of Article 8 1 . In a
recent judgment the Court simP1y Proclaimed : ( any individual can claim
comPenSation 食)r the harm Su節ered where there is a cauSa1 relationShip
between the harm and an agreement of Practice Prohibited under Article 8 1
EC準47 vvith this conclusion the Court aPPearS to Suggest that there is no need
to aSk wh。 is Protected by Article 8 1 , because anyone whose loss is caused by
the breach of Article 8 1 can claim damages . However, this is an unreasonably
wide basis uPon which to ground liability. SuPPos e memberS of a carteI
SuPP軍ng a sa食ty device t。 魚cto ries boycott one 魚ctory because it is t軍ng
to buy comPeting goods をom outside the cartel and as a reSult an emP1oyee of
that 魚ctory Su鈷ers injuげ. Can the Court reany have intended that this victim
(whose lo ss is caused by the cartel) Should be entit1ed to make a claim aga1nst
the cartel members under Article 8 1 ? VVhile thiS examP1e is deliberately 魚r一
定tched, a rea1 Scenario has o ccurred where the Court ) S 魚ilure to consider the
Protective ScoPe ofArticle 8 1 has negative rePercussionS . This is the Scenario in
the litigation between Crehan and InntrePreneur･ N1r Crehan entered into a

1 45 See RJncardina and c･ P0nC ib6 (The c。rte di CaS S azione takes 〔(Courage" ･ A Recent Ruling
OPens Limited Rights 食) r Consumers in Competition Cases ) [ 2005 ] E“r‘雄花“" ℃の物Perあわ" L“w
Rg諺gw 445 .

1 46 In the United States , the (protect1Ve scope ) inquiIy is carri ed out by cons1dering Whether the
plainti住has su鈷ered ( antitrust iniuヴ . This requires the court to decide what economic e鈷ects
the law seeks to prevent 魚虹owed by a determination ofwhether the plainti ffs inju]" 目ows
をom the e焦cts that the 1aw condemns . s ee generally R . W. Davis ( Standing on sha灯 Ground :
The Strangely E1usive Doctrine of Antitrus t Inj u]ヅ (2003 ) 70 A" ## #γ霧““"ル坊"“ 697 .

1 47 Jo ined Cases C‐2 95 ‐2 9 8/o4 Mの礪γ鉱拗れ“ ○#をrw. Lzo灯 A“"““℃。 ““ ○#をrも judgment of
1 3 July 2006 , para . 6 1 .

42 7

lease 魚r h/vo Pubs owned by InntrePreneur . One ternn of the 1ease was a もeer
tie 〕 by Which Crehan agreed to Purchase beers sPeCiGed by Inntrepreneur ･
Crehan ) s busmess 食鑪led, su節ering losses between 1 99 1 and l 993 , When he
surrendered the proPerties . He sought damages on the grounds that the beer
tie inをinged Artide 8 1 ‐

Vyhen his C1aim arrived in the English Courts , the 臼rst doubt Was whether a
party that had entered into an anticompetitive agreement Was entitled to
damages , as under Eng1ish 1aw the right to damages is denied in these Circum-
stances . The Court of APpeal sought guidance をom the Court of Justice as to
Whether the same aPplied in EC compet1tlon cases , and the ECJ ruled that
く anyone ) could seek damages , eXCePt if they Were signi負cantly resPonsible 食) r
the agreement ‐ The Court advanced two hyPotheses to inustrate Which plainti f筆
Was not signij目cantly resPonsible : 宜rst when the plaintif洋 is in a weak pos1t1on
v1s ‐ a-vis the other par呼 to the contract so that his をeedom to negotiate is
negated, second When the p1aintil洋 is a dis tributor in a vast distribution net-
Work and the Cumulative el曲ect of all the contracts that the de魚ndant manu ‐
魚cturer has entered into lead to an inをingement ofArticle 8 1 . In this Context ,
the responsibility of avoiding the netWork el箔eCts is on the 宜lanu魚cturer, not
on the individual distributors . 1 48 so crehan could C1aim, being in a weaker
pos1t1on . The disPute then returned to the English courts 食) r resolution . At
負rst instance, the judge Concluded that the agreement Was not in breach of
Article 8 1 ( 1 ) and so damages Could not be claimed . 1 49 In the Court ofApPea1
the P1aintif\ Won damages because the Court reli ed on a decision of the
Commission (W偽方ら花の“) that had ruled that a similar agreement was in
breach of Article 8 1 ( 1 ) . 1 50 But the House of Lords quashed that ruling and
reinstated the decision of the High Court , ho1ding that the Eng1ish Courts Were
not bound to reach the same decision as the Commission in an analogous
case . 1 5 1 As the House of Lords made no substantive analysis of the right to
damages , it is Worth returning to that Part of the judgment of the Court of
APpeal . It held that Crehan was entitled to damages on two grounds : 臼rst the
1os ses incurred While running the two pubs , and second the va1ue of the
hypotheticany successfu1 pubs in l 993 had there been no unlawful beer tie ‐
This ca1Culation seems to be in line With recent case law of the ECL Which
provides that an injured party has a right to damages both for actual lo ss and
貿)r loss of Progt . 1 52

l 4 8 の“テのge y. Ge拗ね [ 200 1 ] ECR I6297 paras . 3 1ー3 .
1 49 [ 2 00 3 ] EWHC 1 5 1 0 ( Ch) .

1 5 0 [ 2 004 ] EWCA Civ 63 7 , re軍ng on W覆す"“““ [ 1 99 9 ] OJ L8 8/26 . It seems unusual to impose
liab il ity on Inntrepreneur by re顔ng on 鞠!する“““ where the Commission decided that beer
ties bene臼ted consumers ･ As we saw in Chapter 2 ) the Commission nnakes a partial compet1tlon
asses sment in Articl e 8 1 ( り and a complete ass essment under Article 8 1 G ) . There魚re, by
app軍ng only part of the W翔第r““ decis ion , the Court ofAppeal 魚iled to cons ider the overall
e l日当ects of the beer tie . This point was not noted on appe証 to the Hous e o f Lords .

1 5 1 [ 2006 ] UKHL 38 . 1 5 2 M““““!, judgment of 1 3 July 2006 , para. 9 5 .
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The upshot of this protracted test case 1s that both the European and English
courts beli eve that a person like Crehan has a right to damages . However, it i s
not clear why a distributor should have a claim against the supp1ier 魚r breach
of Article 8 1 . The reason why the beer ti es were 魚und unlawful was that they
魚reclosed market access to other brewers . As we saw in chapter 1 0 , 魚reclo sure
is one of the key harI11s that are caused by distribution agreements , so it would
seem appropriate that the protective scope of Article 8 1 should extend t。
parties that are unable to enter the market . It is les s clear why Crehan should
魚1l within the protection ofArtlcle 8 1 . As we did when considering the right to
damages of consumers and competito rs , we can use two methods to discover
why Crehan has a right to damages : either he is W1thin Article 8 rs protective
scope, or his claim deters anticompetltlve agreements .
To say that Artic1e 8 1 protects distr1butors as wel1 as competing brewers can

be justi臼ed by re食rence to the Commissiods views on beer ties in the
yV覆す““““ decision ･ 1 5 3 The Commission, considering a distribution contract
similar to that betWeen Crehan and Inntrepreneur, noted that under the beer
supply agreement in question the lessee obtained a relatively inexpensive pub
lease , while paylng higher prices 魚r the tied beer . The Commission was
concerned that the beer tie cou1d give the brewer the opportunity to ( cash in
on his leverage vis -をVis the tied customers ) W1th the ej目コect ‘ that the les see who
魚ces (unjustined) price di鈷erentials may not be in a pos1t1on to compete on a
level playing 負e1d ) . 1 54 However, on the 魚cts the Commission granted an
exemption because the price charged to tled pubs was only slightly higher
than that charged to other pubs and the les see obtained other bene負ts to
compensate 魚r the higher beer price . 1 5 5 The lesson をom these 臼ndings 1s
that , according to the Commission, Article 8 1 protects distributors against
sharp practices by power餌l manu魚cturers . However, if we accept this , it
means that Article 8 1 is not merely designed to protect consumer wel魚re,
but also designed to sa企guard weak parti es who enter an anticompet1t1ve
agreement . Read in this way) the protective scope of Artic1e 8 1 becomes very
similar to that ofArticle 82 : the protection ofweaker parties . This go es against
the Commission ) s attempts in recent years to narrow down the scope ofArticle
8 1 to a tool that safeguards consumer wel魚re . So ifwe were to say that Crehan 〕 s
right to damages exists because distributors are protected by Article 8 1 , then
thi s would can into question , if not をustrate , the Commissio燈s reorlentation
ofArticle 8 1 away をom sa企guarding economic をeedom and towards protect‐
1ng consumer wel魚re . 1 5 6

1 5 3 [ 1 99 9 ] oJ L8 8/2 6 . 1 54 Ibld . p aras . 1 56 and 1 5 8 respectively. 1 5 5 Ib id . Para . 1 6 8 .
1 56 The better view is that 乍 qmpro罪dent contracts are not antitrust problems simply because they

were careles sly or naively made . The tenant who stuPidly s igns a lease permitting the landlord
to vary the rent has not turned the landlord into a monopolis t . To accept the contrary pos 1tlon
turns antitrust into an engine 食)r resolving contract disputes . ) モI . Hovenkamp r72 g A" #!か“釘
勘定中筋a pγ物℃"を “"“ Exeの拗ね (Cambridge, MA: Haward Univers i呼 Pres s , 2005 ) p . 20 3 .

429 l n s t l t u t l o n s

The second Way of justi箪ng crehan) s right to damages is to Gnd that EC
competition law protects competition in the sale of beer to pubs , and that by
魚reclo sing competitors through beer ties , the price of beer is in目ated and this
higher price causes damage to beer purchasers , which in turn harms consumer

we1魚re by pushing up the price of beer . And so Crehan has a right to damages
because hi s lawsuit deters brewers 宣om entering into agreements that cause

foreclo sure e鈷ects . According to this argument, anyone can claim damages
provided that their action has a direct or indirect 1mpact on parties who
inをinge Article 8 1 , in that the award of damages deters them. If this is so ,
however, then the eIノー]lp1oyee who su鈷ers persona1 injury because a cartel

boycotts his employer s 目rm should also be entitled to c1aim damages because
that too would deter cartel members .

of these two justiacations (Crehan is a protected party or deterrence ) , the

ECJ in Co“"" γ. Cr““" seemed to apply the latter . W7hile the Court began by
sa乳ng that Crehan has ( rights which the court must sa後guard its emphasis is
not on why thes e rights should accrue to the individual , but rather that

con俺rral of these rights strengthens the e j曲ectiveness of Article 8 1 :

Indeed, the e幻stence of such a r1ght strengthens the working of the Communi邸
comlPet1t1on rules and discourages agreements or Practices , which are をequently
Covert , Which are 1iab1e to restrict or distort comPetition . From that po int of
v1ew, act1ons 女) r damages be食)re the national courts can make a signi且cant
contribution to the maintenance of e鈷ective competition in the Community. 1 5 7

The upshot of this is that the reason why damages claims ex1st 1s to deter . This

explains why in Mの小花“Z the ECJ did not say an斑hing about the (protective

scope ) ofArticle 8 1 , but merely held that く any individual ) ( a phrase it repeated
three times in as Iエーany paragraphs ) can claim provided they can show that the
breach caused them harm . 1 5 8

The argument that we should allow anyone to claim damages provided that

し
し
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los s ) consequently the mcentive for him to seek damages stems をom something
other than the market わredosure . The dis tnbutor will seek damages when the
bus1nes s does not go weu, but if the manu魚cturer ) s あreclosure e鈷orts are
success餌も distributors may wen be the Winners as competing shop s dose
down. A fourth quest1on) wh1ch the ECJ did not answer, is whether, having
success餌1ly obta1ned damages , the dlstrlbutor can be sued in turn . Say a
魚reclosed brewer seeks damages , can thls person obtain damages only をom
the other brewers or also をom the dlstrlbutors that accePted the antlcompeti -
t1ve agreement? In the Unlted States it has been suggested that the distr1butor ' S
r1ght to damages does not g1ve him immun1呼 をom clalms by third partl es . 1 5 9
If so , one must doubt whether any distributor would have an lncentive t。
uncover an anticompetitive agreement as a way of cla1ming damages lf this
opens up the posslbil1ty of subsequent clalms agalnst him. 1 60 More generany,
as we have seen in prev1ous chapters , vert1 cal restraints are among the least
harmful of practices をom a competltion law perspective and lawsuits aneging
inをingements in this context should be viewed with suspicion ･ 1 6 1 Granting any
individual the right to secure damages does not make any sense .
Another reason why we can obj ect to the use of deterrence as the reason 魚r

anowing a person to secure damages is that it increases the obligations on the
de後ndants and di storts the meaning ofArtic1e 8 1 . It seems をom Co“"ge that a
person who enters into a contract which might inGringe Article 8 1 cannot
bargain hard to close the deal (because if he does so then it 知nows that the
other party is not signi目cantly responsib1e 魚r the breach and can later seek
damages ) 〕 and he must obse約e the market to make sure that the cumu1ative
el目ヨect of all his contracts does not 食)reclo se market access , o then斑se any of
hi s distributors can sue him 食)r damages . 1 62 It seems that giving parties to a
contract a right to damages creates a range of special responsibilities on the
potential de食ndant that are quite alien to the nature ofArt1cle 8 1 and closer to
those we 塩nd in Article 8 2 but more extensive : the manu魚cturer has a duty tonegot1ate with care .
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Fmal1y) a Word of Cauti on 1 S n eces s ary about the m1。t1Vati。nS of a plain -
tlfr s acti ons . comtpeti t i on law Can be us ed as a s trategy to harm Compet -
i t。rs . 1 6 3 This i s the convers e of the theory that the Court and C0mmls sion
haVe embraced Whereby the us e o f th e 1egal pro ces s Can be an abus e of

1 5 9 p“““ L豹 数“桝“ γ. 物を物欲鋼“Z P“な Co節. 3 92 US 1 34 ( 1 9 68 ) .
1 60 These points are di s cus sed ln more detall m G. M[onti 〔Anticompet1tlve Agreements : The

Innocent Party) s Right to Damages ) ( 2 002 ) 2 7 E“r℃“e“" 乙の" Rg舛“" 282 .
1 6 1 T. E . Kauper) E . Thomas and E , A. Snyder (An Inquiry into the E伍ciency of Pr1vate Antitrust

En食)rcement : Follow‐on and IndePendendy Initi ated Cases Compared ) ( 1 98 5一6 ) 74Geo 7gero"" 上のw わ“r"“Z 1 1 63 , 1 1 64 .

1 62 The second ob1igation a1ready exists but it mere1y empowers the Commiss ion to w流thdraw the
B1ock Exemption , if it originally applied . Arti cl e 6 Regulation 2790/9 9 on the Application of
Article 8 1 ( 3 ) to Categories ofVertica1 Agreements and Concerted Practi ces [ 1 99 9 ] OJ L336/2 1 .

1 63 see generally ｢WJ. Baumol and J . A. ordover 〔The Use 。fAntitrus t to Subvert Competition '( 1 98 5 ) 2 8 ル“"“Z ヴLのw “"“ 及o"o効“ 247 .

4錐

dominance . 1 64 0ne has to be carefnL1l 1est the right to da1mages is o節ered to
parti es who use it 貿) r their P ersonal gain . In 魚ct , this is a risk that has already
been observed in severa1 Cases in the Past . AZ1any Parties to anticon【コ1P et1t 1ve
agreements have used the Courts to secure a dec1aration that the Contract is
vo id as a way of escaPing liabllity 魚r breach of Contract , a Practice known as a
Euro -de俺nce . 1 65 If it is inaPpropriate t。 use competition law to secure an
avoidance of Contractual liability, it is even more inapPropriate to a1low a C1a1m
in dannages ･ l 66

In sum, the 俺w judgments of the ECJ suggest that the right to damages for
breaches 。f EC comPetition law has a Private and a public dinnension but that
the tWo are 1ndis soluble : the individua1 Who has su鑑ered 1oss is anoWed t。 sue

。n1y because his claim saたguards the market by increasing the deterrent el曲ect

of the comPetition law. However , it nnay be queried hoW 髭Lr claims by
disgruntled distributors Contribute to deter anticomPetitive behaviour . It is

un食)rtunate that the Court did not investigate more 魚1ly the Protective scope
of comp etition 1aw and saw a C1aim in dannages as nnerely a means to strengthen
the app11Cati。n ofEC comPetition 1aw without seeing that its decision nnay We11
have the oPPosite e饉コect : distorting the obligations ir灯Lposed by Article 8 1 ･

5 2 Wh kh のn5Ume rs s h o u l d dam?

It is n。t controvers ial that consumers should be entitled to secure damages , but
1t 1s nnore dif1且cu1t to decide which consumers should have a right to damages .
A hyPothetiCal examp1e Can helP visualise the di臼目culties ･ Say there is a Carte1 in
the nnarket ]R) r cement that causes the Price to rise . A bui1der , Bob , buys Cement
をonn the cartel and builds a house 食)r Aisha . Bob was also about to enter into a

Contract to bulld an extension to Charlie ) s house ; however , once Bob gave
Charlie the new quotation 魚r the work (which took into account the higher
cost of Cement as a resu1t of the cartel price ) Charlie decided not to build the
extens1on .

If we are Committed to Protecting consumer welfare , all three Parties su銘er

lo ss as a resu1t of the Cartel . Bob , the builder, su銘ers tW。 losses : 臼rst he Pays
more 食)r the cement he buys , and second he loses business as a result of the

higher Price . Aisha pays nnore 貴)r her house , and Charlie su鑑ers because he is

unable to build his extension . Do they all have a C1aim?

1 64 For eXamp1e , in Case T- 1 u / 9 6 rTTPr。"““#“ γ. α““!55あれ [ 1 9 98 ] ECR II 一2 93 7 the Court said
that vexati。us litigation could be an abuse ; in Geれerzc銘ね5かの Ze花℃の (decision of 1 5 June 2 005 )

the Commiss ion ruled that misuse 。f the patent system to delay market acces s to competitors
constituted an in宣ringement of Artic1e 8 2 .

1 65 s ee R. Whish cの物perz拗ね LのW 4th edn (London : Le幻s Nexis , 20 0 1 ) pp . 2 66孑 貴)r a reView of
the attitude of UK courts to thi s tact1 c .

1 6 6 Granted , this l ine of argument is also one that militates against claims by competito rs of the
de先ndant nrnも but at least in this context we 負rst have established that the comPet1to r l s

directly protected by the competition 1aws .
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Under US 食deral 1aw the only Pe貫son who can claim damages is the direct

Purchaser (Bob the builder who bought the goods directly をo IDOL the cartel ) , but

only 食)r the extra Price of the cement he buys , not 食)r the lo st contracts . The

indirect Purchaser (Aisha ) cannot claim. 1 67 Moreover , it might be argued that
the direct Purchaser can m1tlgate his 1o sses by (Pas s ing on) the higher cement

Price to the homeowner, so that Bob would mitigate his losses by charging
Aisha a higher Price . However , US 俺deral law does not reduce the damages
awarded to the builder even if some of the lo sses have been avoided . In the

j argon , there is no Passingon de後nce . 1 68 More generauy, there is no evidence
that would‐be Purchasers who are Put o鮭 by the higher Price ( Charlie ) have

ever sought damages , or that a person like Bob has ever thought of claiming 食)r

1ost business oPPortunitiesJ 69 These 1egal princiP 1es sound Perverse : if the aiIn
of comPetition law is to sa俺guard consumer wel食むre , the law should Provide

that the indirect Purchaser has a claim, and concomitantly that the Passing‐on

de魚nce applies to reduce the damages Payable to the direct Purchaser .

Moreover , the Person who is Priced out of the market desewes compensat1on.

Instead of comPensating everyone 恥r the los ses su館ered, the US system seems

to overcomPensate a 食w く luckゾ plainti鈷s . But the seeming arbitrariness of the

US rule is j usti負ed by the administratlve ease with which it can be oPerated.

The example we consldered is quite simP1e . Imagine the e鈷ect o f a cement

cartel across the entire industry and with more vertical links : the number of

indirect Purchasers is immense, and each of their losses is quite smaロ . How

many indirect purchasers are likely to mount an action in these circumstances ?

Moreover , there is a ‘noodgates ) concern : should courts be deP1oyed to sa後‐

guard each of these relatively small los ses ? And if indirect Purchasers have a

right to secure damages , it is only 鮠ir that the Passing-on de企nce aPP1ies to

reduce the amount that the de企ndant has to pay, otherwise the de企ndant is

Paying excess ive damages . 1 70 Moreover, apportioning the damages among au
P1ainti鈷s would be cumbersome and increased comPlexity would reduce the

Lncentive to litlgate ･ 1 7 1 There食)re , the comP1ex and costly logistics of a 魚ir
comPensation system outWeigh the bene巨ts o f a less ねir system‐ In contrast, a

more blunt rule that overcomPensates some but leaves others uncomPensated

is more admin1stratively e自白cient . The US 先deral rules have also been sup -

Ported on grounds that they are more ef白目1cient をom a deterrence persPect1ve :

鑪rst , the direct Purchaser is the more el曲ective en貴)rcer because he is aware of
the source of the los s and has better in食)rmation regarding the inをingement

and his losses ; second, if the 1o ss is divided among severa1 Plainti目白s each

1 67 rz ZZ"な Br党を Co . γ. 琺ねれ“s 43 1 US 720 ( 1 9 77 ) ‐

1 6 8 日の"oygr s力og r"℃‐ 仏 び"!#“ 勘oe M““!"e" 392 US 48 1 ( 1 9 68 ) .

1 6 9 R. H . Lande 〔Why Antitrust Damage Levels Should Be Raise止 ( 2004 ) 1 6 Loyo Z“ Co"5“物“ 上“w
Rey!ew 329 , 3 3 8 .

1 7O P1us the dif1Eiculties of cf幻Lculating how much of the lo sses are Pas sed on, described as an
insurmountable task by the Supreme Court in 日咳ねoyer s方oe ‐

ワ 1 日“"oy# Sれoe 3 92 US 48 l ( 1 96 8 ) 492-3 .

P erson) s loss is so small that , given the dif1ficulties ln making a successf111
lawsuit against the de食ndant, the incentive to sue is diminished . Instead, if

one P1ainti鮭 can exPect a W1nd角Ln upon succes s , then that Person has a greater
incentive to sue . 1 72

Critics of the US Pos1t1on point out that it denies compensation to a wide

range of victims , 1 73 and it P1aces the right to sue on parties with the least
incentive to make use of it , b ecause direct Purchaser s are able to pass on the

higher Price s . As a result , many states have anowed indirect Purchasers to claim
under state antitrust 1aws . 1 74 This has added an intolerable layer of complexity
because litigation on the same case takes P1ace in di節erent courts with di鈷erent

1aws . The uPshot is that the consensus among US commentators is that the

mixture of con目icting 髭deral and state systems is con餌sing and ine伍1cient to
such an extent that ( no rationa1 Person ever would have des igned it をom
scratch in its current 魚rm〕 . 1 75

The debate about whether indirect Purchaser s should be entit1ed to sue

shows that there are three con且icting attributes that we seek in a damages

regime : that it comPensates 鉦1ly, that it deters adequately and that it is simP1e
to oPerate . Ease of operation is incons istent with 鉦n comPensation , and
adequate deterrence is hard to achieve unles s all harms caused by the anti -
comPetitive behaviour are caught ･ 1 76 According to these considerations , the
decision of the German 1egis1ator to anow c1aims only to direct Purchasers

and to abolish the Passing‐ on de俺nce on grounds of administratlve ease 1s
understandable even if it sacrinces the aim of 餌ll comPensation . 1 7 7 The

guidance をom the ECJ as to whether the German aPproach is correct ls
unclear . on the one hand , given that the ECJ has ru1ed that ( anyone 1s entitled

to claim Pro･Wided the 1osses are caused by the de後ndant, this means that both
direct and indirect Purchasers should be entitled to claim, and that also non‐

Purchasers , who ref11se to buy at the higher Price , should have a r1ght to
damages . on the other hand, the EC｢s bas is 魚r conferring a right to damages
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ls that the plamtiff s act1on se1ves to deter 餌ture antlcompetit ive behaviour .

Then lt may be argued that if deterrence is best ach1eved by reserving the right
to sue 魚r dlrect purchasers , this could support the choice made by the German

legis lator . Unfortunately, there is insu伍1cient empirical evidence to demon-

strate what liability rme best deters .

The debates su]mmarised above 、w11l sound veIy 魚miliar to tort laWyers . Any
liab ility rule is imper企ctly des igned : its deterrence value is never exPlored, its
ab ility to compensate 餌uy is always compromised, and the operation of the

tort system is extraordinarily expensive . 1 78 0ne solution o箕en advocated in
tort circles is to abolish liability ru1es in 魚vour of a compensation scheme . An

interesting variation of this is the policy of some US states to apply so ‐ called

Pのたねs Pのかね“ ( i . e . the state as 魚ther of the peoP1e ) powers to secure damages
on beha1f of the state ) s citizens . 1 79 ･When eXercising these powers , the burden of
litigation is upon the state but it secures damages on behalf of the citizens and

then distIibutes the proceeds . In some cases the damages awards are distrib ‐

uted to persons that have su鑑ered damage (whether direct or indirect pur -
chasers ) and sometimes the money is distributed in ways so as to beneGt the

injured consumers indirectly, a so ‐ called “ 窃盗 (をom French , meaning as
close as possib1e ) recovery procedure . For example , as part of the settlement

against a price粗xing conspiracy 魚r music CDS , $ 78 . 5 million worth of CDs

was donated to libraries , schools and Colleges ; in a case against toy manu魚c‐

turers and retailers $ 3 7 million was used to buy toys 魚r needy children in the

state . 1 80 This pro cedure allows 数)r a more successf11hmix of 負】d1 compensation,
deterrence and administrative ease than the tort law avenue , although it
depends on states being we11 負nanced and willing to take this kind of action .

5 . 3 P rad i [a l d i f f i [ U l t i e s fo ｢ dama n ts

VVe can divide claimants 1nto two groups : those whose claim is a (魚uow on)

action a員er a compet1t1on authori呼 has made an inをingement decision and

who thereby use the 魚ctual 臼ndings of the authority to help their claims , and

( stand alone ) claims by parties who identiか a breach of competition law
without a prio r Gnding by a compet1t1on authority. The Commission is

eager to encourage both, and has recent1y identi臼ed some of the major hurdles

in a Green paper . 1 8 1 It is not yet clear whether some of the options canvassed by

l 78 S ee generally P . Cane A#““"な ACC!““お, Cの物Peれ“施ね “"“ ≠方g Mw 6th edn ( Cambridge :
CalmLbridge Umvers ity Pres s , 200 3 ) 魚r an evaluation of the UK to rt system.

1 7 9 1 5 USC 1 5 ( c ) .

1 8O Comments of the Attorneys General of cali食) rnia, Arizona〕 Connecti cut ) the Distri ct of
Columbia〕 Iuinois , Louis i ana, NIas sachusetts , A/生iss is siPP i ) New NIe幻co , the No rthern N[ariana

Islands , ohio , o regon , 虹1ode Island , Utah, 叺ノashington and いノest Virginia on the Review of
Damages Actions 魚r Breach of the EC Antit rust Rules , availab1e at www.naag. org/ is sues/pd“
EUCommentsLette r .pdf pp . 2-4 .

1 8 1 EC Commiss ion Geeね Pの膨れ Dのれの多5 Acrzo "5 たr Br"“ け銃e EC A砺“第訳“Zg5 SEC
( 200 5 ) 1 73 2 .
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the Commission Will trans1ate into a legis1ative proposa1 ･ The principal points
are summarised below.

Follow‐ on claimants have a somewhat eas ier route to claim . In some

jurisdictions ( e . g . the UK and Germany) the national court is bound by
the Gndings of a compet1t 1on authority . 1 8 2 In Germany, a nationa1 court
hearing a わ1low‐ on damages claim is bound by decisions of the EC

Commiss ion, the Bundeskartellamt and even of the competit ion authorit ies

o f other Member states . 1 8 3 This means that the p1ainti住 in a 魚1low- on action
merely has to show that the breach caused lo s s and to quantiか that lo ss . Thus

UK and German rules seem to be su節1cient to encourage 魚1low- on

actions . 1 8 4 Follow‐ on lawsuits can make a s igniGcant dent in the proGts of
a 臼rm embroi1ed in a cartel : 知r instance , actions in the aftermath of the

p ro s ecution of the vitamins cartel in the Us gave ris e to $ l b illion in damages
paid by seven plainti館 ( plus $ l 22 million 魚r counser s 企es ) , and in another

case the de髭ndants settled 魚r $ 5 1 2 mill ion be魚re the pro secution had even

been brought . 1 8 5
The plainti住 in a stand‐ alone action instead bears the burden of identi軍ng

the breach . In order to promote stand‐ alone actions , one would need to

魚cilitate access to in貿)rmation held by the parties and by comPetltlon author ‐

ities . 1 8 6 This can be problematic because access to evidence is restricted, in
particular in civil law 人/I ember States , Wrhere the discovery rules are less

generous than in common law countries . 人4oreover , even if in貿)rmation is

available , a stand‐ alone action is more risky than a 魚llowon lawsuit because

the resu1t is uncertain ･ According1y, additiona1 measures might be needed to

encourage stand‐ a1one claims . These might include altering the rules on cost

awards (whereby the 1osing party need not Pay the de企ndanでs costs ) and

awarding punitive damages ( e . g . double or treble damages ) , 1 8 7 which is said to
increase deterrence and also to increase the number of willing litigants . 1 8 8
Nevertheles s , the Us experience leads us not to expect much をom stand‐alone

actlons , 1n Particular in cases that are not hard‐ core cartels , as 食w plainti館s

have the resources to mount actions where a 餌1l economic analysis must be

deployed to prove harm.



43 6 K 〔om P e t i t i o n Law

いこ

43 7

5 . 4 P r i va te ad i o n s a nd mo d em i sa t i o n

on one View) private act1ons are necessary in order to ensure all the antitrust
en魚rcement obj ectives are met . According to Harding and Joshua, en魚rce

ment has three obj ectives : injunctive ( ending ant1competlt ive behaviour) ;
restorative/compensatory ( remed斑ng the Gnancial losses ) ; and penal ( punishmg
and deterring the nrms ) . 1 8 9 public enforcement cannot achieve the restorative/
compensat。ry obj ective in its present 魚rm . Moreover , in the eyes of the
Commission , private en食)rcement serves to achieve all three goals ; thus it
enhances the injunctive and penal role s of en知rcement as well as compensat -
ing Victims . In this light , prlvate actions complement public en食)rcement of
competit ion 1a、いれ 1 90 In particular , the Commission is eager to see growth of
both 魚1low‐on and stand‐ alone actions on the basis that NCAs do not haVe the

resources to reach decis ions on every private dispute . From th1s p erspective ,
the Green Paper on damages is seen as a starting point 食)r debates at national

and Community level to declde h。w best to 魚cilitate the groWth of private
litigation .

A 1es s optimistic analys is is to suggest that the majo ri呼 of damages actions
against Grms guilty of the more serious violations of competit ion law ( e . g .
cartels and abuses of dominance ) are likely to be 魚1lowon 1awsuits . That is ,
part1es will wait 知r a competlt1on authority to make a 巨nding and then use this
as the basis 魚r a claim in damages . This means that private en魚rcement is n。t

an alternative to pub1ic en知rcement but merely a way of compensating those
wh。 su曲er harm. 1 9 1 However, it has been suggested that 鑪nes are too low, so
that 魚1low-on actions can increase the deterrent Value of competition law. on
this view, 知1low‐on actions complement the activities of public autho rities by
increas ing the sca1e of punishment, not the scope of en魚rcement . Moreover,
given the procedural di伍culties we have seen above , it is unlikely that stand-
alone private lawsuits will unearth hard‐ core cartels . If so , this undermines the

Commission ) s stated policy of seeing private en知rcement supplementing
public en貿)rcement via stand‐ alone actions . 1 92 Instead, one is m。re 1ikeIy to
see stand ‐ alone actions like Crehan' s : Euro ‐de後nces and counterc1aims 食)r

damages when business relations turn sour . As was sugges ted above , lawsuits
by parties to anticompet1t1Ve contracts based on competition law are undesir‐
able . This 1es s optimistic appraisal is justi塩ed by looking at trends in the United

1 8 9 C . Harding and JJoshua R喀“珍物g C“#g拗れ E“rope - A sr““ ヴL喀の Co錺砺 ヅCoゆor錺g
D“勿““““ (ox知rd : ○癰ord Univers i呼 Pres s , 2 003 ) pp , 22 9-30 ; s ee 証so K . Yeung
( Privatizmg Competition Regulatioぱ ( 1 9 9 8 ) 1 8 0欲or“ /o“rれ“ ヴL雙“ S加窺g5 5 8 1 , 5 8 6‐92 .

1 9 O Recital 7 Regulation 1 /2003 , a point rep eated by Commiss ion o伍cials . See eg. N . Kro es
くThe Green Paper on Antitrust Damages Actions : Empowering European Citizens to
Enあrce their Rightsも sp eech of 6 June 2006 ( available at http : // ec . europa . eu/comm/
comPetition/antitrust/o thers/actions 食)r-damages/index-en .html ) .

1 9 1 K . Holmes ( Public En魚rcement or Private En魚rcement ? En知rcement of Competition Law in
the EC and the UK [2004 ] E“ rのg“れ Co物P欲rあね L“W ReγをW 25 .

1 92 EC Commiss ion NIemo/o5/48 9 , VVhat T濯〉es of Inをinge1nent do es the Commiss ion Think
Private Damage Actions Sho証d En魚rce ?

l n s t l t U t l o n s

States where をequently the victims of a price -自選ing conspiracy are 魚now-on
claimants , taking advantage of the 臼ndings of a pub1ic enforcer , 1 9 3 and most

stand‐ alone cases instead are launched by competitors in actions that look

more like business tort suits . 1 94 If so , then the Commission) s interest m

encourag1ng private litigation should be tempered : stand‐ alone actions can

risk undermining the substantive modernisation of EC competition law ( e . g .
Cた拗ね runs against the re貴)rm of Article 8 1 ) , and e鮭orts should only be
devoted to 魚cilitating 魚1low‐on lawsuits . 1 95
Ano流er perspectiVe をom which to examine the relationship between private

en魚rcement and modernisation is to consider how court pro ceedings 1nteract

With those of competlt1on authorities . F irst , it s eems that courts are not bound

by commitment decisions that the Commission enters into under Article 9 of

Regulation 1 / 2003 . This recreate s the same problem of uncertainty that eぬsted

with com知rt letters . Second , courts are not bound by leniency schemes . So a

party that settles with the Commission may still 魚ce private lawsuits . This

problem is particular1y poignant because it create s a risk that 魚cilitating

private litigation diminishes the incentive 貿)r parties to make leniency aPp1ica‐

tion ( e . g . when the reduction of a gne through leniency programmes is less

than the damages that the par呼 is likely to have t。 pay) . 1 96 Accordingly, the
Commission is investigating how to reconcile leniency programmes with

damages claims . 1 97 Some have also doubted the extent to which national courts
will be capable of aPplying Artlcle 8 1 ( 3 ) given that it calls 魚r complex

economic analysis . 1 9 8 The standard response to this question is that courts
have been asked to interpret Articles 8 1 ( 1 ) and 82 魚r some time and that there

ls not a quantum leap between these and Article 8 1 ( 3 ) . However , this debate

mis ses the point that national courts have little experience in app軍ng com‐
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LastFoordinatめn betWeen Courts and the Commission ls established to ensure
consistent en魚rcement . However, unlike the ECN, where the Commission
po sses ses considerab1e powers to prevent inconsistent decisions , the indepen-
dence of the courts prevents comparably aggressive checks on national courts .
Regulation l /2 003 provides 魚r three 魚rms of cooperation . First , the court
may seek some assistance をom the Commission ( acces s to documents in its
possession, or the Commissioぱs opinion on economic, 魚ctual or legal matters ) ;
s econd , the court must transmit a copy of its j udgment to the Commission;
third) the Commission may act as amicus curiae to provide its opinion to
the court ･ 1 9 9 The last is the clo sest the Commission can get to in且uencing the
national court , and there may be a risk of less con負dent courts 魚nowing the
Commission 〕 s opinions . It is not clear whether , if the Commission is dissatis -
負ed with a national court ) s decision declaring a practice lawful , it may begin its
own procedures and declare the activity in breach of EC competition law. 200
These more ね× 貿)rms of control suggest , parado幻cally, that a more subtle
(network) is in p1ace among the national courts : on the one hand, their
autonomy anows courts to eXp1ore di鈷erent so1utions to comparab1e prob -
lems , and on the other , courts will be re企rred to judgments of 魚reign courts
and this win ねcilitate an exchange of ideas which is not as likely under the ECN
with the Commission) s more hands‐on control to ensure unift)rmity.
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ComPet1t1on Policy has been described as the EC)s 船rst tru1y suPranationa1
Policゾ because the Commiss1on oPerates as an autonomous agency, 倉ee をom
lnter後rence をom Member States , the Council or the European Parliament . 20 1
Regulation 1 7/62 gave the Commission more Powers than the Member States
魚resaw and it allowed the Commission to design a comPet1tlon Policy 魚r the
EC 1arge1y をee をom adverse judicial scrutiny, the ECJ backing most of the
Commission ) s interventions . A箕er 1 985 comPetition en魚rcement grew in
volume and in diversity and the succes s of competition law led to cans 魚r
reform . The Commission wished 魚r modernisation, ostensibly because of an
overload of cases , but more Probably in order to redirect its enforcement policy
away をom scrutinising noti饉ed agreements and towards regulating cartels .
Certain Member States were concerned about the Politicisation of decision‐
making, and decentralised en魚rcement was seen as a means of resol頑ng this
cr1t1c1sm, by placing indePendent NCAs at the 登ont line of competltlon
en魚rcement .

1 99 Article 1 5 Regulation 1 /2003 .

2 o o The Commiss ion thought this Was poss ible in the vVhite Paper on M[odermSati。n para･ 1 O2 , but
Regulation 1 /2 003 does not provlde 食)r this .

2 0 1 L . NIcGowan (s afeguarding the Economic Constitutlon : The Commiss ion and Co lmPetltlon
policゾ in N. Nugent ( ed . ) A鴬を He“ガ ヴ物g u"!oれ &““!e5 ヴ rを E“rope“ ⑰“れ震わ" 2nd
edn (London : Macmillan , 2000 ) p . 1 48 .
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The pr。Cedura1 Change Connes together With a substantiVe Change 省。r con〔1 -
p etition law, at two 1evels : the prioritles 魚r en魚rCement have Changed ( away
をom reviewing Cooperative Contracts and towards hidden Collusive agree ‐
ments ) and the substantive interpretation of the law is narrowed down,
recourse to public policy Considerations being replaced by an emphas is on
e鑑ects on Consumer Welfare .

This substantive policy Change is rein知rCed by the prov1s1ons of Regulation
1 /2003 that strive to CompeI NCAs and nationa1 Courts to apply Articles 8 1 and
82 in a harmonised manner and to the exclusion of nationa1 Competltion law.
W7hether or not en魚rCement is more ef五cient, Control over the eniわrCement of
competit ion law by the newly galvanised NCAs and Courts is Considerable . The
so ‐ Called くnetwork) ofNCAs seems to be a 魚rum to 魚cilitate the Commission ) s
policy) by ensuring that there is only one authority in Charge of any case and
anowing the Commission the 鎧naI Word on any ant1C1pated ruling of NCAs .
Thus , While the institutional resettlement appears to decentra1is e enあrCement,
it merely deCentralises the operational aspect of enforcement, leaving the
policy aspect to the Commission . If we recall , looking back over the previous
Chapters on the substantive law, that the Commission is increasing1y keen to
wew competition law as a means to achieve Consumer wel魚re through Com‐
pet1t1ve markets , then the e鈷ect of the kind of deCentralisation We witness is to

displace national economic policies in 魚vour of a neoliberal , pro ‐ Consumer
economic policy 魚voured by the Comnnis sion . This might be challenged by the
groWth of nationaI Compet1t 1on Cu1tures that sa俺guard a W1der range of
interests ) and by private litigation Which, in the a員ermath of co“"ge γ.
Cたら“" ) supports the launching of lawsuits that undernnine the pro ‐ consumer
bias of modern Ec connpetition 1a、いま


